






































































































































































CHELSEA POLICE DEPARTMENT 
Department Manual: 

Policy No. 1.25 

Subject: 

Guidelines for Electronic Recording of Interrogations 

MASSACHUSETTS POLICE ACCREDITATION 
STANDARDS REFERENCED: 83.2.2; 84.1.5 

Effective Date 
June 04, 2008 

References: 
Commonwealth v. 
DiGiambattista, 442 Mass. 
423(2004) 

G. O. # 05-01, 02128/05 

I. Introduction: 

Issuing Authority 

Brian Kyes 
Chief of Police 

GENERAL ORDER 

2008-34 

In Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). the Supreme Judicial Court held that if the 
prosecution introduces a confession or statement that the police obtained during an interrogation of a 
defendant who was either in "custody" or at a ''place of detention," and the police did not electronically 
record the statement, the defendant is entitled to a cautionary jury instruction. Upon the defendant's request, 
the judge must instruct the jury that "the State's highest court has expressed a preference that such 
interrogations be recorded whenever practicable and . .. that, in light of the absence of any recording of the 
interrogation in the case before them, they should weigh evidence of the defendant'S alleged statement with 
great caution and care." This jury instruction is required regardless of the reason that the police did not 
record the interrogation. 

II. Policy: 

It shall be the policy of the Chelsea Police Department, that whenever it is practical to do so, custodial 
interrogations of suspects or interrogations of suspects conducted in places of detention shall be 
electronically recorded. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

III. Definitions: 

For the purpose of these guidelines, the following words and phrases shall have the following meanings: 

"Custody" legal or physical control of a person in an area, or facility or while being transported to a facility, 
legal; supervisory, or physical responsibility for a person. When a person is under arrest, or deprived of 
hislher freedom in a significant manner. (Miranda v. Arizona, 348 Us. 436, 86 S Ct. 1602 (1966) 

"Electronic Recording" means preservation by analog (audio and/or VHS videotape) or digital (digital 
audio tape, CD andlor DVD non-rewritable discs) means through the use of audio or audio/video recording 
equipment; 

"Interrogation" occurs when a law enforcement officer's questions, actions or words (other than those 
normally attendant to arrest and custody), are reasonably likely to elicit an incriminating response from a 
suspect; 

"Place of Detention" means any police station, state police barracks, prison, jail, house of correction, or a 
Department of Youth Services secure facility or any facility where persons may be held in detention in 
relation to a criminal charge(s); 

"Suspect" means a person who has either been charged with a crime or a person for whom there is a 
reasonable basis to believe that he may in the future be charged with a crime. 

~ Note: Witnesses, victims and other persons who provide information to a law enforcement officer are 
not considered suspects unless and until there develops a reasonable basis to change their status. 

IV. Procedures: 

A. Applicability: 

These guidelines require Chelsea Police Department (CPD) officers andlor investigators to 
record, whenever it is practical two types of interrogations: 

(1) custodial interrogations of suspects, and 

(2) interrogations ofsuspects occurring at places of detention. 

B. Wiretap Violations: 

The Massachusetts wiretap statute, G.L. c. 272, §99, generally prohibits anyone from secretly 
recording another person's oral statements. Accordingly, unless one of the narrow exceptions 
in the wiretap statute applies, a CPD officer(s) or investigator(s) who electronically records a 
suspect's interrogation must do either of the following: 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

• notify a suspect that his statements are being recorded, or 

• conduct the interrogation in such a way that it is obvious to the suspect that his statements are 
being recorded. 

Once the suspect knows or reasonably should know that he is being recorded, the officer(s) or 
investigator(s) may record the interrogation without asking for or receiving explicit consent to 
do so. 

C. Creating a Clear and Complete Record: 

To the extent it is practical; the officer/investigator should electronically record the entire 
interrogation of a suspect. To assist in the creation of the record, officers/investigators should 
do the following: 

• Start the recording device. 

• Inform the suspect that he is being recorded. 

• State the date, time, location and names of persons present. If a video recording device is 
used which imprints the time on the tape or disk, verify that the correct time is displayed. 

• State the full name of the suspect. 

• Execute appropriate departmental forms including but not limited to Miranda warning and 
waiver, and waiver of prompt arraignment (if applicable). 

• If the officer must suspend the recording for any reason, he should record the reasons for 
stopping (i.e., taking a break or a malfunction), the time the recording device is turned off, the 
time it is turned back on, and what transpired while the recording device was turned off. 

• If the officer uses or refers to documents or other items during the interrogation, the officer 
should describe those documents or items on the record and mark them with a unique number 
(similar to an exhibit number at trial) and the officer's initials. If the officer is unable to write 
on the actual document or item, the officer may write on a bag, envelope or case in which the 
document or item is placed or on a piece of tape attached to the document or item. 

• ConClude the recording by stating the date and the time the interrogation is completed. 

D. Suspect Refuses to be Recorded: 

If a suspect refuses to make a recorded statement, the officer should record the refusal (if it is 
practical) and document it on a refusal form. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

1. Suspect refuses before the recording device is turned on. If the suspect refuses to be recorded 
before the recording device is turned on, the officer/investigator should, if it is practical, turn 
on the recording device to record the refusal. 

• The officer should identify himself and the suspect, state the date, time and location, 
inform the suspect of any applicable rights (such as Miranda), and inform the suspect that 
there are potential benefits to recording the interrogation, including the fact that a 
recording will create a clear and complete record of what was said to the suspect, and 
what the suspect said during the interrogation. 

• The officer should then ask the suspect on the record if he is willing to make an 
electronically recorded statement. 

• The officer should also advise the suspect that if at any time he changes his mind and 
decides that he does want the interview to be recorded, he should let the officer know and 
the officer will tum on the recording device. 

• If the suspect still refuses, the officer should tum off the device, execute a signed refusal 
tornl, and proceed with the interview. 

2. Suspect refuses to have his refusal recorded. 

• If the suspect objects to having his refusal electronically recorded, the officer may proceed 
without recording the refusal or the interrogation. 

• The officer should advise the suspect of the benefits of recording, execute a signed refusal 
form, and proceed with the interview. 

3. Suspect refuses after the recording device has been turned on. 

• If, durip.g the course of a recorded interrogation, a suspect decides that he will no longer 
answer questions unless the recording device is turned off, the officer should again advise 
the suspect of the benefits of recording the interrogation. 

• If the suspect still refuses, the officer should tum off the recording device execute a signed 
refusal form, and proceed with the interview. 

E. Discretionary Decision not to Record: 

An officer may decide not to record an interrogation even where it is practical to do so if that 
officer believes that recording the interrogation will jeopardize the safety of an officer, the 
suspect, or any other person. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

• If an officer decides, without conferring with the suspect, that it is unsafe under the 
circumstances to record the interrogation, the officer shall document in hislher interview 
or case report the reason( s) why the interrogation was not recorded. 

• If, after conferring with the suspect, an officer decides that it is unsafe under the 
circumstances to record the interrogation, the officer should nonetheless advise the 
suspect of the benefits of recording the interrogation. If the suspect still does not want the 
interrogation to be recorded, the officer should document in his interview or case report 
the reason(s) why he did not record the interrogation, execute a signed refusal form, and 
proceed with the interview. 

F. Recording Devices: 

The officer should choose a recording device that has a removable storage tape or disk that 
can be easily duplicated. 

G. Recording Device Malfunctions: 

If the recording device malfunctions, the officer conducting the interrogation must make a 
decision whether and how to continue the interrogation, and he/she must document what has 
occurred. 

• If the recording device can be restarted, the officer should state on the record that the 
device malfunctioned, how long the device was not working, and whether or not the 
suspect made any statements that were not recorded. 

.. -
• If the recording device cannot be restarted, the officer should include in hislher interview 

or case report the fact that the device malfunctioned and whether or not the suspect made 
any statements that were not recorded. 

• If the recording device cannot be restarted, the officer should ask the suspect whether 
he/she wishes to continue the interrogation without a recording device, or whether he/she 
wishes to suspend the interrogation until an operable recording device is available. 

• If the suspect consents to continuing the interrogation without a recording device, that 
consent and the interrogation should be documented in some manner, such as in a signed 
written statement by the suspect or in the officer's interview or case report. 

H. Inoperable or Unavailable Recording Device: 

If there is no recording device available or the recording device is inoperable, the officer 
should defer the interrogation until an operable recording device can be obtained. 
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Policy # 1.25, Guidelines for Electronically Recording Interrogations 

• If it is impractical to defer the interrogation, and the suspect consents to continuing the 
interrogation without a recording device, that consent and the interrogation should be 
documented in some manner, such as in a signed written statement by the suspect or in the 
officer's interview or case report. 

I. Preservation and Copying of Original Recordings: 83.2.2 

The officer who conducted the interrogation must take steps to preserve the original 
recording. The storage medium should be removed from the recording device, clearly labeled 
as evidence and appropriately stored. If the interrogation is recorded digitally, the officer 
should preserve at least one whole copy which must be clearly labeled as evidence and 
appropriately stored. 

• . To the extent it is practical, statements from multiple suspects should not be recorded on 
the same tape or disk 

• As soon as it is practical, the officer who records the statements of a suspect should create 
at least one exact copy of the original recording. The copy should be clearly labeled as a 
"~" and appropriately stored. Once the copy has been made, the copy, and not the 
original, should be used to make additional copies. 

• Additionally, copies, and not the original, should be used to prepare a written transcript, to 
comply with discovery obligations, and for all other purposes. 

J. Storage: 

The officer(s) shall preserve all written fonns and notes or records of all statements by a 
suspect that were not electronically recorded in the original case file. 

All electronically recorded interrogations shall be preserved according to the state records 
retention law and department policy as criminal evidence. The original storage device shall 
be labeled as such and any copies labeled as such. Each original and copy shall be 
authenticated by the interrogator with the following infonnation: 

• Date and time of recording; 

• Location of the interrogation; 

• Name of person interrogated; 

• Name of officer(s) or person(s) conducting the interrogation; and 

• Departmental assigned arrest number, incident report number or evidence number(s) 
assigned for property control. 84.1.5 
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New England Innocence Project Page 1 of2 

Chan, Yvonne W 

From: Kyes, Brian [BKyes@chelseama.gov] 

Sent: Tuesday, July 08, 2008 7:46 PM 

To: Chan, Yvonne W 

Subject: RE: New England Innocence Project 

Hi Yvonne: I suppose the only change I would make is that U[t]he impact of the court decision mandating 
recording custodial interrogations has not had much of a negative impact or served as an impediment in the ability 
for our officers/detectives to interview and/or interrogate suspects while in custOdy." 

Thalilks, 
-Brian Kyes 

(Britll1 'Kves 
Chief of Police 
Chelsea Police Department 
19 Park Street 
Chelsea, Massachusetts 02150 
(617) 466-4810 (Office) 
(617) 594-2111 (Cell) 
(617) 466-4850 (Fax) 
bkyes@chelseama.goy 

From: Chan, Yvonne W [mailto:YChan@goodwinprocter.com] 
Sent: Tuesday, July 08,20087:19 PM 
To: Kyes, Brian 
Subject: New England Innocence Project 

Chief Kyes, 

Thank you for speaking with me yesterday about the Chelsea Police Department's experience with recording 
interrogations. The attached letter confirms our conversation, and is also being sent to you via first class mail 
tonight. Please let me know if you have any questions or concerns. Thanks again for your time. 

Best, 

Yvonne Chan 
Goodwin Procter LLP 

Exchange Place 
Boston, MA 02109 
T: 617-570-8101 
F: 617-523-1231 
ychan@goodwinprocter.com 
www.goodwinprocter.com 

«SCAN002.pdf» 

10/8/2008 
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New England Innocence Project Page 20f2 

******************************************************************* 

IRS CIRCULAR 230 DISCLOSURE: To ensure compliance with requirements imposed by the 
IRS, we inform you that any U.S. tax advice contained in this communication (including any 
attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) 
avoiding penalties under the Internal Revenue Code or (ii) promoting, marketing or 
recommending to another party any transaction or matter addressed herein. 

******************************************************************* 
******************************************************************* 

This message is intended only for the designated recipient{s). It may contain confidential or 
proprietary information and may be subject to the" attorney-client privilege or other 
confidentiality protections. If you are not a designated recipient, you may not review, copy or 
distribute this message. If you receive this in error, please notify the sender by reply e-mail and 
delete this message. Thank you. 
******************************************************************* 

10/812008 
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GOODWIN I PROCTER 

July 8, 2008 

VIA E-MAIL AND FIRST CLASS MAIL 

Brian Kyes 
Chief of Police 
Chelsea Police Department 
19 Park Street 
Chelsea, Massachusetts 02150 

Re: New England Innocence Project 

Dear Chief Kyes: 

Yvonne W. Chan 
617.570.8101 
ychan@ 
goodwinprocter.com 

Goodwin Procter LlP 

Counselors at Law 
Exchange Place 
Boston. MA 02109 
T: 617.570.1000 
F: 617.523.1231 

Thank you for speaking with me today. As I mentioned, I am an attorney with the New England 
Innocence Project ("NEIP"). NEIP in the process of preparing an amicus brief to submit in a 
Rhode Island case in which one of the issues is police recording of interrogations. Our brief will 
address the Massachusetts experience with recording interrogations after the 2004 case of 
Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope to 
capture the reaction of Massachusetts police departments to this case, and may cite to some of 
the information you provided me with today. I am writing to thank you for your assistance with 
this matter, and also to confirm my understanding of our discussion today. 

As I understand. it, the Chelsea Police Department adopted General Order No. 05-01 on February 
28,2005, following the DiGiambattista decision, and this Order was reissued as General Order 
2008-34 on June 4, 2008, with some minor revisions. Prior to DiGiambattista, the Chelsea 
Police Department did not record all interrogations. For example, the Suffolk County District 
Attorney's Office was the lead agency in homicide investigations, and because their policy was 
not to record interrogations, the Chelsea Police Department also did not record interrogations in 
those investigations. The availability of recording equipment and the consent of the person 
being interrogated would also affect whether an interrogation was recorded. Lastly, if the person 
appeared apprehensive or otherwise nervous about speaking with officers and there was a fear 
that this person would be less forthcoming if the interrogation was recorded, then the issue of 
recording would likely not be raised in that interrogation. In addition, you stated that the 
DiGiambattista decision "hasn't been much of an issue." 

UBAl1913494.1 
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GOODWIN I PROCTER 

Brian Kyes 
July 8, 2008 
Page 2 

Again, thank you for taking the time to speak with me today. Please let me know if you have 
any questions or concerns. 

Sincerely, 

v;)-L-
Yvonne W. Chan 

YWC 

LIBAl1913494.1 
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July 8,2008 

VIA E-MAIL AND FIRST CLASS MAIL 

Sgt. Mark W. Schmink 
Rockport Police Department 
168 Main Street 
Rockport, MA 01966 

Re: New England Innocence Project 

Dear Sgt. Schmink: 

Yvonne W. Chan 
617.570.8101 
ychan@ 
goodwin procter. com 

Goodwin Procter llP 

Counselors at Law 
Exchange Place 
Boston, MA 02109 
T: 617.570.1000 
F: 617.523.1231 

Thank you for speaking with me today. As I mentioned, I am an attorney with the New England 
Innocence Project ("NEIP"). NEIP in the process of preparing an amicus brief to submit in a 
Rllode Island case in which one of the issues is police recording of interrogations. Our briefwill 
address the Massachusetts experience with recording interrogations after the 2004 case of 
Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope to 
capture the reaction of Massachusetts police departments to this case, and may cite to some of 
the information you provided lJ1.e with today. I am writing to thank you for your assistance with 
this matter, and also to confirm my understanding of our discussion today. 

As I understand it, the Rockport Police Department, which consists of twenty-four officers, 
moved into a new police station approximately four years ago. This new building has a room for 
interviews and a separate room for interrogations. The interrogation room is set up with a one­
way mirror and videotape equipment, and is wired for sound. Prior to DiGiambattista, 
individuals would be brought into the interrogation room and be given their Miranda warnings, 
and then the interrogation would be videotaped. After DiGiambattista, the Chief of Police of the 
Rockport Police Department issued new orders, requiring that interrogations be audiotaped, on a 
separate tape recorder. In addition, at the beginning of interrogations, officers are now required 
to present an individual with a waiver regarding the video and aUdiotaping of the interrogation. 
Thus, the two major changes implemented at the Rockport Police Department after 
DiGiambattista were the requirement that interrogations be audiotaped as well as videotaped, 
and the implementation of a waiver for suspects to sign. Prior to the move into the new police 
station, only some interrogations were recorded. The old police station did not have an 
interrogation room, and only had a single audio tape recorder for recording interrogations. At 
the old police station, interrogations were usually only recorded if the individual was in custody. 

LlBAlI913500.1 
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GOODWIN I PROCTER 

Sgt. Mark W. Schmink 
July 8,2008 
Page 2 

You stated that DiGiambattista was a "technicality" and has not had any effect on police practice 
at the Rockport Police Department, as it has not made it any less likely that a suspect will 
participate in an interrogation, even though Lhe case and ils cunse4uem;es provide au additional 
layer of protection for the suspect. In your recollection, only one suspect has ever refused to 
consent to the recording of an interrogation. You concluded that while the case has not had any 
positive or negative impact, it does provide further protection for suspects, and it also "covers us 
as well, so they can't make any false claim." 

Again, thank you for taking the time to speak with me today. Please let me know if you have 
any questions or concerns. 

Sincerely, 

f{)--~ 
Yvonne W. Chan 

YWC 

L1BAl19I3S00.1 
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From: Brooks III, William [mailto:wbrooks@wellesleyma.gov] 
Sent: Tue 6/24/2008 4:46 PM 
To: Tovah Ackerman 09 
Subject: Taping Interviews 

Tovah, 

Page lof2 

The DiGiambattista court applied its ruling to "custodial interrogations" and "interrogations at places of 
detention". For custodial interrogations in the field, officers basically have to have tape recorders with them, but 
most don't. In reality, they usually either skip the taping or wait until they arrive at the police station where they 
can use a room with recording equipment in it. The other problematic part of the decision is the "interrogation at 
place of detention" part. The term interrogation, as used in appellate case law, of course, means mere 
questioning, or the functional equivalent of questioning. In other words, if you have a person who is a suspect, 
but not yet in custody, and not yet even being charged, you better tape the interview in case the subject lies and 
you want to use that at trial. If he lies, and you don't have it on tape, the jury is basically told that they should 
wonder why you didn't record the conversation when you were able to do so and the courts have urged you to do 
so. 

Most PO's in Mass have set their rooms up for taping. In Wellesley we use covert cameras and microphones 
rather than having a camera on a tripod, for obvious reasons. Now, in Mass you cannot surreptitiously record 
someone, except in limited circumstances like undercover cases. So the subject needs to consent to being 
taped, even thol!.9h the taping is designed to benefit him. I have attached our policy on interrogations, which was 
updated in 2005 following the DiGiambattista decision. If you look at Section E you'll see the procedure for 
taping. Basically, the detective walks into the room and flips a toggle switch on the wall by the door that turns on 
the audio and video taping equipment. He then sits down and tells the subject that everything they say is being 
recorded. He then swings right into the Miranda warnings (if required). If the subject does not object to the 
taping, the detective marches right through the interrogation. If the subject says "hold on, I don't want to be 
taped" we already have his refusal on tape. 

We use a computer to record the interviews and we burn a CD of every taped interview, and of every taped 
refusal, and make an evidence submission of the CD. I was a detective for years and really resisted the whole 
taping issue, until it was forced on us. But we've found that the tapes actually help us, that the juries get to see 
that the detectives really are professional, and that suspects still talk to us and most times don't try to stop the 
taping. 

We do not tape victim or witness statements. 

I hope this is helpful 

William G. Brooks III 
Deputy Chief of Police 
Wellesley Police Department 
485 Washington Street 
Wellesley, MA 02482 

10/8/2008 
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Phn: 781-235-0062 
Fax: 781-235-1446 
FBINA 175th 

Page 2 of2 

When responding, please be advised that the Town of Wellesley and the Office of the Secretary of State has 
determined that email could be considered a public record. 

10/812008 
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September 19,2008 

VIA E-MAIL AND FIRST CLASS MAIL 

William O. Brooks III 
Deputy Chief of Police 
Wellesley Police Department 
485 Washington Street 
Wellesley, MA 02482 

Re: New England Innocence l>roject 

Dear Deputy Chief Brooks: 

Yvonne W. Chan 
617.570.8101 
ychan@ 
goodwin procter. com 

Goodwin Procter LLP 

Counselors at law 
Exchange Place 
Boston, MA 02109 
T: 617.570.1000 
F: 617.523.1231 

Thank you for speaking with me yesterday. As I mentioned, I am an attorney with the New 
England Innocence Project ("NEIP"). NEIP is in the process of preparing an amicus brief to 
submit in a Rhode Island case in which one of the issues is police recording of interrogations. 
Our brief will address the Massachusetts experience with recording interrogations after the 2004 
case of Commonwealth v. DiGiambattista, 442 Mass. 423 (2004). As part of this brief, we hope 
to capture the reaction of Massachusetts police departments to this case, and may cite to some of 
the information you have provided NEIP with. I am writing to thank you for your assistance 
with this matter, and also to confirm our conversation and your agreement to have the Wellesley 
policy on recording interrogations, as well as your comments on this issue, cited in our brief. 

Again, thank you [or taking the time to speak with me yesterday. Please let me know if you have 
any questions or concerns. 

Sincerely, 

V(}--k 
Yvonne W. Chan 

YWC 

LlBN1932437.1 
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