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Morality and Justice
200 Years After the Fact
Arlinda Locklear*
Good afternoon. I appreciate the opportunity to give the counterpoint
to Mr. Coldebella’s remarks here.1 We look forward to doing this, and I=m
grateful that the law school has given us this opportunity.
Before I begin though, I would like to take this opportunity to make a
personal comment, if I may. We very seldom get a chance to say thank you,
publicly, to friends of Indian people. I have an opportunity today to do that,
and I would like to take that opportunity. As you may have read, I am a
member of the Lumbee Tribe of North Carolina, which is the largest
nonfederally recognized tribe in the United States. Today, we have two
very good friends with us, and I’d like to say thank you to both of them.
First, thank you to Dr. Jack Campisi, who has given hours and hours of his
time and long years of service, most often without pay. He is a dear friend,
not only to the Lumbee Tribe, but also to other nonfederally recognized
tribes. Second, thank you to Jim Sappier, who, as governor of the
Penobscot Tribe, has been a great friend to the Lumbee people and has
actively supported their recognition. Oftentimes the dynamic in Indian
country is such that when you cross the divide and become federally
recognized, you no longer know the brothers you left behind. Jim didn’t do
that, and, for that, I say thank you.
Now, land claims. Let me start by stating, in the interest of full
disclosure, which tribes I represent and in which cases. Currently, I
represent the Oneida Tribe of Indians of Wisconsin in the Oneida land
claims cases. I am proud to say that I have represented them since 1978.
Presently, we have two sets of litigation pending. One is what we call the
“reservation case,” which is a claim to title of 250 thousand acres of the
Oneida reservation located in Madison and Oneida counties of upstate New
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Gus P. Coldebella & Mark S. Puzella, The Landowner Defendants in Indian Land
Claims: Hostages to History, 37 NEW ENG. L. REV. 585 (2003) (another presenter at the
symposium who argued the land claim issue from the landowners’ perspective).
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York.2 We also have a claim pending against fifty-seven individual private
property owners.3 Although Justice Kahn, in the Northern District of New
York, recently dismissed this claim, it is now on appeal to the Second
Circuit Court of Appeals.
I also have the privilege of having represented the Seneca Nation since
1996. For the Seneca Nation, we have been pursuing the Grand Island suit4
that Mr. Coldebella described to you, and we’ll discuss it in a bit more
detail. There also is a second claim in which I represent the Seneca Nation,
along with Jeanne Whiteing, from Boulder, Colorado. This claim, generally
referred to as the Cuba Lake case, is against New York State only. It is a
small claim whereby New York purported to take land in the Oil Spring
reservation for purposes of canal construction in 1858. This case was the
subject of a motion for summary judgment in which Judge Curtin did
indeed rule that there had been a violation of the Indian Trade and
Intercourse Act.5 Seneca Nation, we believe, remains the owner of that
land. We are now involved in a mediation process in an attempt to settle
that case.
I am going to take a step back for a moment, both in terms of history and
in time, in this litigation to give you all sort of a general (very general) and
brief overview of why land claims exist and the underpinning doctrine for
those claims. I am sure that a lot of you have had the opportunity to take a
course in federal Indian law, so this may be familiar to you, but for some of
you, it may not be. So, very briefly, let me explain that this really began as
a principle of international law. As those of you who have studied federal
Indian law know, federal Indian law does not refer to the law of the
Indians. Rather, it refers to law of the United States government.
The original tenet for these land claims cases began as a principle, as I
said, of international law known as the “doctrine of discovery.” Very
generally, this doctrine states that upon discovery of the North American
continent by the European powers, those discovering nations acquired what
is referred to as the “underlying fee” or the “right of preemption” to Indian
land. The Indians, at the same time, were acknowledged to be the sole
occupants with the right to continue to permanently occupy that land,
subject only to defeasance or extinguishment by the sovereign itself. The
discovery doctrine was recognized by all of the European powers not, I
might add, out of their great kindness toward Indian people, but rather as a

2.
See Oneida Indian Nation of N.Y. v. New York, 201 F.R.D. 64 (N.D.N.Y. 2001).
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See Oneida Tribe of Indians of Wis. v. AGB Properties, Inc., No. 02-CV-233,
2002 U.S. Dist. LEXIS 16538 (N.D.N.Y. Sep. 5, 2002).
4.
See Seneca Nation of Indians v. New York, 206 F. Supp. 2d 448 (W.D.N.Y.
2002).
5.
See Seneca Nation of Indians v. New York, 26 F. Supp. 2d 555 (W.D.N.Y. 1998).
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way to eliminate competition amongst themselves for the very valuable
right to extinguish and take from the Indians their land. This was
convenient for them, avoided wars, and did leave the Indian people with
some modicum of rights under law that was recognized by the European
sovereigns. By 1789, this doctrine had become established in American
law, and it was adopted by the United States.6
In 1790, this doctrine became the basis for Section 4 of the 1790 Indian
Trade and Intercourse Act.7 The Indian Trade and Intercourse Act, as you
heard earlier today, was the first and most comprehensive enactment by
Congress, at that time, to exercise its broad power over Indian affairs. It
codified the principle, among other things, that only the United States can
extinguish title to Indian lands.8
Now, what had happened as a matter of history up to this point was that
a number of states, principally the original colonies of the time, had by long
practice been accustomed to dealing with the tribes within their borders. By
that point in time, most states, including New York and the New England
states, had entered into a number of treaties with Indian tribes. Even though
they were aware of the passage of the Indian Trade and Intercourse Act,
they believed it did not apply to them. Rather, they believed the Act did not
limit their authority to continue to trade with Indians, particularly in land. It
was not until the Supreme Court’s unanimous decision in 1974, in what we
refer to as Oneida I,9 where the Supreme Court plainly stated that only the
United States can extinguish Indian title, and that the principle remains
with all of the states, including the original thirteen, notwithstanding the
fact that the original thirteen states may hold the underlying fee to Indian
land. Clearly then, the State of New York understood by that point, that as
a matter of federal law, it was bound by the Indian Trade and Intercourse
Act.
Historically though, the State of New York knew long before the
Supreme Court decision in 1974 that the Indian Trade and Intercourse Act
did indeed apply to its actions. As early as 1795, the Secretary of War,
under whose jurisdiction Indian affairs fell, became alarmed at the State of
New York’s very open and aggressive land acquisition policy. The
Secretary of War wrote to the Attorney General of the United States and
inquired as to whether, in his view, the recently enacted Indian Trade and

6.
See Oneida Indian Nation v. County of Oneida, 414 U.S. 661, 667 (1974);
Johnson v. McIntosh, 21 U.S. (8 Wheat.) 543, 574 (1823).
7.
Indian Non-Intercourse Act, ch. 33, 1 Stat. 137 (1790) (codified as amended at 25
U.S.C. § 177 (2000)).
8.
See generally FRANCIS PAUL PRUCHA, AMERICAN INDIAN POLICY IN THE
FORMATIVE YEARS: THE INDIAN TRADE AND INTERCOURSE ACTS, 1790-1834 (1970).
9.
Oneida, 414 U.S. at 667.

14 LOCKLEAR MACRO.DOC

596

4/24/2003 6:20 PM

NEW ENGLAND LAW REVIEW

[Vol. 37:3

Intercourse Act limited the State’s ability to extinguish Indian title.10 The
Attorney General, in 1795, wrote a very clear and plain opinion in which he
concluded that indeed the statute did apply and limit the State’s authority,
including the State of New York’s authority to extinguish Indian title.11
New York cannot claim ignorance of this opinion either. In fact,
immediately upon its receipt, the Secretary of War forwarded the opinion
to then Governor Clinton of New York. As such, New York has been on
notice, very plain and simple, since 1795, at the earliest, that the Indian
Trade and Intercourse Act applied to its terms and to its actions.
Notwithstanding that fact, and notwithstanding that clear knowledge, New
York proceeded to dispossess most of the Indian people within its borders
of most of their lands.
There is one other point I’d like to make here as an aside, as it comes up
often, in terms of how these issues are presented. If you listen to the
language carefully, the land acquisitions are presented as “arms length
transactions,” for which the tribes bargained and obtained valuable
consideration. The argument made is that it is bad faith for the tribes to
come back 150 years later and complain about these actions. Again, that is
not an accurate reflection of history. If you examine what happened in
these circumstances—and these facts are known to New York and to all of
the other parties in this litigation—you will find that these transactions
were, by and large, concluded as a result of duplicity and coercion on the
part of the governor at the time. This is exemplified when in 1785 the
transactions first began with Oneida, and running until 1788, and following
the largest such transaction with respect to Oneida land, which involved
about four and a half million acres, Good Peter, who had been a leader of
the Oneidas at the time, actually went to Governor Clinton and said, “We
thank you. The Oneida people thank you for restoring our land to us
because until you came and did this the bad white people among us
attempted to take it away.” The Oneidas actually believed that the
Governor had said to them: “We will protect your land, and we will not
allow non-Indians to take it from you.” That is what they believed. The
very next year the Governor said, “No, you misunderstood. We purchased
your land. It is now ours. It belongs to the State.”12 That statement is
emblematic of the history that actually gave rise to these cases. The land
acquisitions were not arms length transactions. They were produced as a
result of similar coercion in virtually every circumstance.

10.
See Oneida Indian Nation v. County of Oneida, 434 F. Supp. 527, 534 (N.D.N.Y.
1977), aff’d, 470 U.S. 226 (1985).
11.
See id.
12.
See generally HELEN UPTON, THE EVERETT REPORT IN HISTORICAL PERSPECTIVE:
THE INDIANS OF NEW YORK (1980).
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It happened not only with Oneida. It happened with Cayuga. It happened
with Mohawk. It happened with Seneca. So right now, based on these
historic circumstances, and based on the Indian Trade and Intercourse Act,
which was a codification of a principle of international law annunciated by
the so-called discovering sovereigns themselves, there are now these
following cases pending in court.
There is a claim by the Cayugas for 64,000 acres of land, as Mr.
Coldebella described.13 It is now on appeal to the Second Circuit Court of
Appeals. The case involves illegal transactions between the Cayuga Nation
and the State of New York that roughly followed the same pattern I
described for Oneida. It includes a defendant class action that consists of all
of those who now occupy the land. Again, language here is important. We
do not refer to the defendants as landowners. They assert that they own the
land, but we deny that. We believe they are trespassing on Iroquois land.
That claim is currently pending.
There also is a claim by the Mohawks for 17,000 acres of land, which is
pending in the district court14 and also involves a defendant class action.
There is the Oneida case pending which involves 250,000 acres of land.15
Finally, there also is the 18,000 acre Grand Island case16 and the fifty-five
acre Cuba Lake case on behalf of Seneca Nation.17
Now, even though most of the claims that are pending are in New York,
we must remember that there are claims pending outside New York, as
well, with similar circumstances based on the same law. There are cases
pending, or otherwise still outstanding, in Connecticut18 and
Massachusetts.19 One case was settled a few years ago in South Carolina,20
and there are still outstanding claims in Louisiana.21 This is largely an east

13.
See Cayuga Indian Nation of N.Y. v. Pataki, 188 F. Supp. 2d 223 (N.D.N.Y.
2002).
14.
Canadian St. Regis Band of Mohawk Indians v. New York, 146 F. Supp. 2d 170
(N.D.N.Y. 2001).
15.
See Oneida Indian Nation of N.Y. v. New York, 201 F.R.D. 64, 66–67 (N.D.N.Y.
2001).
16.
See Seneca Nation of Indians v. New York, 206 F. Supp. 2d 448, 456–57
(W.D.N.Y. 2002).
17.
See Seneca Nation of Indians v. New York, 26 F. Supp. 2d 555, 560–61
(W.D.N.Y. 1998).
18.
See Schaghticoke Tribe of Indians v. Kent School Corp., 423 F. Supp. 780 (D.
Conn. 1976).
19.
See Mashpee Tribe v. New Seabury Corporation, 592 F.2d 575 (1st Cir. 1979),
cert. denied, 444 U.S. 866 (1979).
20.
See Catawba Indian Tribe of South Carolina Land Claims Settlement Act of 1993,
Pub. L. No. 103-116, 107 Stat. 1118 (codified at 25 U.S.C. § 941 (2000)).
21.
See generally Statute of Limitations Claims List, 48 Fed. Reg. 13,698 (March 31,
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coast phenomenon, with most of the cases pending in the State of New
York, due to that state’s aggressive land policy of the time.
Now, I’m going to do something that a lot of you think lawyers probably
have no particular expertise in, and that is, discuss morality. The topic of
my talk is morality and justice 200 years after the fact. I think it’s important
to pay some attention to this concept of fundamental fairness and morality
because, after all, that is why we are still litigating these cases.
We litigate these cases not only against the state involved, although we
acknowledge that the state in most of these transactions was the original
wrongdoer. We also are quick to point out and agree that the United States
stood on the sidelines. The United States, as trustee for the tribes, was well
aware that these transactions were taking place at the time and did nothing
to stop them. So, in a sense, the original sin was committed by the states
involved and the United States. However, we are not at all embarrassed to
include those who now occupy the land as defendants as well. First of all,
they are not innocent in any sense of the word. They are trespassers. They
have been sued because they are sitting on, taking advantage of, and
enjoying the benefit of land that belongs to the Iroquois people. Second,
even had they not been aware of that fact 100 years ago, if I had to venture
a guess, I would say that a good 75% of them had personal knowledge of
that fact when they acquired the land.
The average length of ownership in most of these claim areas is ten to
twelve years. As I indicated earlier, since at least 1974, the state of New
York and most of its residents have been on notice of the fact that those
transactions violated state law. Now, if they acquired that land after 1974, it
seems to me that it is a stretch of the facts to claim innocence on their part.
Second of all, let’s take a perspective on the damage they suffer. Exactly
what is that damage? They don’t have any obligation to defend the cases,
as the State of New York pays for their defense. If the State of New York
did not pay, the title insurance companies would themselves pay. I dare say
that not a single private defendant has had to bare a single dollar of defense
costs in these cases. Certainly not in New York, and I suspect not
elsewhere either.
Third, should they be here? Do they have a stake in the outcome of this?
Absolutely they have a stake in this, and here’s what it is. We agree that
there should be a legislative solution to these cases, but what happens in a
legislative solution? There is a clearing on the cloud of title that now hangs
over every one of these trespassers who are claiming title. They, as a result,
obtain a substantial benefit from the settlement of these claims. This benefit
provides them with a stake in the claim as well as an obligation to be at the
table that’s going to produce the settlement from which they stand so much
1983) (listing outstanding land and other damage related claims).
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to benefit.
Finally, and I think this may be the most important point with respect to
the claimed innocence of these property owners, let us remind ourselves
that the property owners and the United States, in general, exist in a
representative form of government. These claims have been known about
for generations, and, because they are constituents of a representative
government, they have the obligation to convince their government to settle
these claims. What have they done in that regard? Very little. In fact, if
anything at all, they have taken steps in the opposite direction. They
denigrate the claims. They claim that the Iroquois plaintiffs themselves are
somehow immoral for even pursuing these claims. There’s been only one
attempt at settlement that actually was considered by Congress in one of
the Iroquois claims from New York, and that was in the Cayuga case in
1982.22 The congressman at the time introduced a potential settlement for
the Cayuga land claim, but the settlement failed. Do you know why that
settlement failed? It failed because the so-called landowners objected. They
are the very people who can make the State of New York and the
congressional delegation respond to their problems as they see it, and they
are the ones who have a moral responsibility to help produce the settlement
that they say they want to see happen. If that is the case, then they are the
ones who are in the position to produce it. The Indian plaintiffs are not.
Let me give you a couple of examples of the “landowners” power in that
regard, which are very unsettling examples for those of us on the other side
because it suggests there is something inappropriate occurring within the
system. In the Grand Island case,23 one detail Mr. Coldebella did not tell
you is that originally when the United States intervened, it intervened to
assert a claim against both the State of New York and the private defendant
class. However, under great pressure by the State of New York and its
congressional delegation, the United States later amended its complaint to
drop the claims it had been asserting against the private defendant class and
to assert claims only against the State of New York.24 Senator Schumer and
Governor Pataki publicly expressed satisfaction with the United States’
decision and took credit for having influenced the United States’ decisionmaking process.25 In short, the trustee dropped the claims against the
private property owners in response to political pressure. Now, in the
22.
See Ancient Indian Land Claims: Hearing on S. 2084 Before the Senate Comm. on
Indian Affairs, 97th Cong., 2d Sess. 19–26 (1982).
23.
See Seneca Nation of Indians v. New York, 206 F. Supp. 2d 448, 454 (W.D.N.Y.
2002).
24.
See id. at 542 n.71.
25.
See Press Release, June 21, 2002, Schumer: Grand Island Landowners Score
Major Victory in Land Claim Fight, available at http://www.senate.gov/~schumer/Schumer
Website/pressroom/press_release/PR01051.html (last visited Feb. 1, 2003).
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Grand Island case, the United States is pursuing claims only against the
State of New York.
In the Oneida case, we see another example of political pressure. Mr.
Coldebella correctly observed that Judge McCurn entered a significant
procedural decision in September of 2000 when he held that the Oneidas
would be barred from amending their complaint to add a defendant class to
that lawsuit.26 Up until that point, the Oneidas had not sued private
property owners. In his decision, Judge McCurn noted that he had received
considerable expressions of concern in the form of letters, as well as phone
calls, from Congressman Sherwood Boehlert, who sits on the other side of
the aisle.27 He is a Republican member of the House of Representatives,
who represents the district where the Oneida land claim resides. This
obviously figured in Judge McCurn’s decision to deny the Oneidas the
opportunity to present their claims against the private property owners in
the claim area.
It is very clear that the political process is influencing how these claims
proceed, and it is very clear that the private defendants, through their
members of Congress, have the means to influence. It seems that if this is
the case, the appropriate step to take is to use that influence not to limit the
rights of the tribes in litigation, which after all does suggest an
inappropriate interference with the independence of the judiciary, but rather
to use that influence to convince those same members of Congress to settle
the cases.
Now, in conclusion, I would like to say a few words about the morality
on the other side. That is, the Indians’ point of view on why they believe
they have done the right thing in these cases. I think it is important to say,
at the beginning of this consideration, that these are not somehow just
technical violations of federal law that some clever lawyer found 150 years
after the fact, dusted off, and then presented in federal court. That is not
how it happened. It happened because the Indian people at the time these
wrongs occurred, 150 years ago, knew that they had been mistreated. They
knew their land had been effectively stolen by the states involved, and they
began a series of complaints that lasted from that time until the lawsuits
were filed. In virtually every one of these cases there is a continuous
history of petitions to the President and complaints to the governor, to the
point where the State of New York’s own records document the existence
of the continuous complaints by the Iroquois people.
I present one brief example on that regard. In the 1920s, the state
legislature authorized a commission to collect evidence related to the
26.
See Oneida Indian Nation of N.Y. v. County of Oneida, 199 F.R.D. 61, 95
(N.D.N.Y. 2000).
27.
See id. at 85.
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complaints of Iroquois people in the state. The Everett Commission, as it
was called, traveled around the state and held hearings at all Iroquois
communities. At every single stop they were told, “New York illegally took
our lands. Something must be done!” In his report to the state legislature,
Everett concluded that indeed the Indians were correct in saying they had
been illegally deprived of millions of acres in the state and that something
should be done. The state legislature was so offended by Everett’s report
that it refused to publish his findings. It was not until the early 1970s that
the findings of the Everett Commission became public, and this was only
because Everett’s secretary had kept her own personal records, which later
were published in the form of a book.28
New York State knew it had violated the law. New York State knew that
it had covered this up for generations. New York State knew that the
Iroquois people had complained consistently. The fact that the lawsuits
were filed 150 years later is not a function of the fact that the Indian people
slept on their rights, it is a function of the State’s own duplicity in, first of
all, taking the land illegally, and secondly, doing everything in its power
over the last 150 years to refuse to address and set right those wrongs.
When you balance those moralities, it seems to us that the balance weighs
heavily in favor of the Iroquois plaintiffs.
We agree that this is a difficult issue. It is an issue that is best resolved
by the parties negotiating amongst themselves in good faith. It is not the
kind of issue where there should be an absolute victory for either side.
However, it is in court because the State has, up to this point, refused to do
just that. Until that happens, in all likelihood, it will stay in court.
Thank you.

28.

See generally UPTON, supra note 12.

