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“Many colleges recognize that they have a stake in sustaining
their municipalities, which is why they make the [PILOT]
agreements in the first place. ‘My primary goal in life is to make
Boston University a better institution, but it can only be a better
institution if the city thrives.””

“Boston has concocted an Orwellian program that uses
euphemisms—such as ‘PILOTs’ instead of ‘property taxes’” and
‘voluntary’ instead of ‘coerced’ —apparently attempting to hide
what is really happening to evade what the law prohibits.”?

INTRODUCTION

his Article updates my earlier article, The Boston City PILOT Task
Force: An Emerging Best Practice?® That article examined the work
of the Boston PILOT Task Force that was established to review
the Boston payment in lieu of taxes (PILOT) program.
Under a PILOT program, a nonprofit organization that is otherwise
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exempt from property taxation agrees to voluntarily make payments to a
municipality.* The municipality generally seeks payment as compensation
for foregone tax revenue on tax-exempt property as well as for the basic
cost of public services such as police, fire, and snow removal.>

Although Boston’s PILOT program was a longstanding, established
program that was generally considered to be one of the most effective
programs in the country,® two concerns emerged and led to the formation
of the Task Force. The first related to the adequacy of the overall
contributions made through PILOTs by Boston’s nonprofits.” The second
concern involved the fairness of contributions by nonprofits relative to one
another.®

My first article was published as part of a symposium® and the
publication date fell just as the Task Force issued its executive summary
but before the final report was released. This Article picks up from that
point and will address two specific developments. First, the PILOT Task
Force issued its final report in December 2010. Second, the Lincoln
Institute of Land Policy published a comprehensive report in the fall of
2010.1

I. Boston PILOT Task Force Final Report and Implementation by the
Boston Assessing Department

In December 2010, the Boston PILOT Task Force issued its final report.
The final report set forth recommendations that were essentially the same
as those included in the previously released executive summary.'?

The task force recommended that the PILOT program remain a
voluntary one. They considered seeking a legislative change to require
PILOT payments but thought the opposition to such an attempt would
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undercut the “spirit of partnership between the City and its [exempt]
institutions” arising from a broad, uniform voluntary program.'3

The Task Force also recommended that the PILOT program be
extended to all tax-exempt organizations."¥ This recommendation
contained two important components. The first important component was
to expand the scope of the focus from the medical and higher-education
institutions initially studied to secondary schools, cultural institutions, and
other “significant” nonprofits.!> The second important component was to
recognize an exception for “smaller non-profits, which may lack the
resources to fully engage in the PILOT process. Normally, a threshold of $15
million in assessed value would meet this goal.”1¢

The Task Force decided that the voluntary PILOT payments be
determined on the value of the institution’s real estate. In order to reflect
the tax-exempt status the requested PILOT payment should be discounted
to 25% of the tax that would be paid if the property were fully taxable. This
25% figure represents the portion of the City of Boston’s budget devoted to
essential services such as police, fire, and snow removal.”” Finally, in
determining the PILOT payment, the effect of the exemption for smaller
non-profits is that the first $15 million of assessed value is exempted from
the computation.'s

The Task Force recognized the importance of community benefits
provided by tax-exempt institutions to the city and that asking for an
increased payment from institutions might cause a decrease in community
service. Accordingly the Task Force recommended a community service
credit against the PILOT payment. The credit is to be generally limited to
50% of the “full” PILOT payment.! The Task Force further provided that
this 50% cap may be exceeded “where the City and an institution identify
exceptional or extraordinary opportunities to provide services.”2

The Task Force recognized that the PILOTs based on these
recommendations would be well below the PILOT payments currently
paid by Boston’s tax-exempt organizations. Accordingly, the Task Force
recommended a phase-in period of “not less than 5 years.”?!

The Task Force recommended allowing a credit for any real-estate
taxes paid on real estate owned by tax-exempt organizations if the property
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would otherwise be qualified for exemption based on use.? This might
occur, for example, if a tax-exempt organization were to acquire a property
that was on the tax roll and the organization would agree to leave the
property on the tax roll even though the property’s use now qualifies it for
exemption.

The Boston Assessing Department has begun implementing the Task
Force’s recommendations. The department sent a letter to the 40 nonprofit
organizations® that have exempt property with an assessed value of more
than $15 million. The letter advises the organization of the
recommendation of the Task Force and reinforces that “[t]he new [PILOT]
guidelines were recommended as a way to enhance the partnership
between the City and its nonprofit institutions in a manner that is both fair
and consistent.”?* The letter then sets out the proposed PILOTs by real-
estate parcel and by the total PILOT expected to be owed.? The assessing
department invites the exempt organizations to set up a meeting to discuss
the requested PILOT payment. These meetings are ongoing as of the
publication of this Article.2

The assessing department then plans to send a formal notice for
PILOTs due semi-annually.?” The first notice will be sent October 1, 2011,
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for payments due on November 1, 2011.2 Although no formal system has
been established to report payments, Boston’s Commissioner of Assessing
Ronald Rakow anticipates that payment information will be periodically
disclosed on the assessing department’s website.?” Presumably, the posting
will disclose the PILOT paid versus the amount requested.

II. Lincoln Institute of Land Policy Report

While the Boston Task Force report focuses only on the City of Boston,
the Lincoln Institute of Land Policy Report® provides a longitudinal study
of the subject and helps to put the Boston experience and the Task Force
recommendations into a broader context. Moreover, this study pulls
together national data, which had not been done previously in a
comprehensive and systematic way.%!

The authors of the Lincoln Institute Report found a trend of growth
and expansion in PILOT programs since the early 1990s.2 Kenyon and
Langley report that PILOT programs have existed in 117 communities in
“at least 18 states since 2000.”3 The Boston PILOT experience figured
prominently in their study, as the city was used as a case study.**

Kenyon and Langely concluded that PILOT programs have some
serious problems and are not always appropriate as to some communities
and some exempt organizations.?> To the extent that PILOT programs are
appropriate and used, Kenyon and Langely used Boston as one of the
models and put forth a number of recommendations for communities
considering PILOTs (or already using them). The two key features of the
Boston program are the stakeholder support generated by the Task Force
process and the systematic program reflected in the Task Force’s
recommendations.3
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III. PILOTs in Boston and Beyond: One More Year of Progress and Some
Remaining Questions

One question about the effect of the Boston Task Force’s
recommendations was quickly answered. The report was not going to be
shelved and left for a later date (or perhaps permanently mothballed). The
assessing department seamlessly implemented all of the recommendations.
Responses to the Boston changes have ranged from strong support® to
strident opposition;*® however, a more guarded response may also be
seen.¥

Although it is still too early to fully gauge the ultimate success of the
Task Force and its recommendations, it does seem appropriate to make
some early observations. First by including representatives from a range of
tax-exempt institutions, the Task Force’s recommendations may be more
readily acceptable to the broader tax-exempt community. In addition, the
process used by the Task Force that allowed for input by interested parties
also gave them some ownership in the final product.

Some critical questions remain as to whether this project will
ultimately be effective. The new PILOT program remains voluntary so
there is no legal mechanism to force participation. Thus, participation must
result either through political will or a sense of responsibility on behalf of
the institutions. Indeed, many of the 40 institutions contacted by the
assessing department are already contributing under the preexisting
PILOT program. So with one exception,® those institutions are being asked
to simply contribute more. Of course, how much more will depend on the
difference between their original PILOT payment and the amount set forth
under the new program guidelines. Presumably, these institutions have
already yielded to political will or a sense of responsibility, or some
combination of the two.

See supra note 1 and accompanying text. Another nonprofit head stated: “If you're
asking me if I'm excited about paying taxes, the answer is no . . . . But I think we recognize
that municipal budgets, including the city of Boston’s, are under an enormous amount of
strain, and we think we have to be good citizens. Rezendes, supra note 23 (quoting Eric
Buehrens, interim President and CEO of Beth Israel Deaconess Hospital).
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One prominent representative of the exempt-organization industry stated: “We have
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Nineteen#! of the 40 listed institutions, however, had not been under a
PILOT agreement under the preexisting program and may need to be
cajoled. One of the key features of the process used by the Task Force was
transparency. This transparency was manifested by the open public
meetings, public hearing, and publication of data and interim reports on
the web. Periodic publication of payments made pursuant to PILOT
programs should add to the pressure on nonparticipating institutions.*

One key unknown is how the recommended guidelines will work in
the meetings between the exempt institutions and the assessing
department. The recommendations are structured as guidelines and are
replete with qualifications such as “generally” and “usually.” This
structure allows for flexibility and creativity, which seems appropriate and
necessary given the voluntary nature of the programs. Yet allowing for
such flexibility and creativity can possibly undercut at least one of the
stated goals, uniformity, if significant deviations from the guidelines occur.
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