COMMENTS

JUST COMPENSATION FOR ZERO IS
ZERO: THE SUPREME COURT’S DECISION
IN BROWN V. LEGAL FOUNDATION OF
WASHINGTON KEPT IOLTA PROGRAMS
EXACTLY WHERE THEY BELONG

I.  INTRODUCTION

The Supreme Court granted certiorari in Washington Legal Foundation
v. Legal Foundation of Washington—Ilater renamed Brown v. Legal
Foundation of Washington'—to determine whether a state’s use of interest
earned on an Interest on Lawyer’s Trust Account (IOLTA) is a taking
under the Fifth Amendment.? In light of the Supreme Court’s decision in
Phillips v. Washington Legal Foundation,> which held that the interest
earned on funds in an IOLTA account is “private property” of the owner of
the principal,* a circuit split developed as to whether a state’s use of
interest earned in an IOLTA account to fund legal programs violated the
Takings Clause of the Fifth Amendment. The Ninth Circuit in Washington
Legal Foundation v. Legal Foundation of Washington® found no taking and

1. 123 S. Ct. 1406 (2003).

2. See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d 835, 841 (9th Cir.
2001), cert. granted, 536 U.S. 903 (2002), aff’d sub nom. Brown v. Legal Found. of Wash.,
123 S. Ct. 1406 (2003); see also Tim O’Brien, No Loss, No Foul: Skimming of Clients’
Interest Isn’t a Fifth Amendment Taking, Court Rules, Since Without IOLTA, There Would
Be No Interest to Skim, 171 N.J.L.J. 1151 (2003) (stating that Brown v. Legal Foundation. of
Washington upheld the IOLTA program in Washington, but that it will apply to IOLTA
programs in every state).

3. 524 U.S. 156 (1998).

4. Id. at 156.

5. 271 F.3d 835 (9th Cir. 2001).
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the Fifth Circuit in Washington Legal Foundation v. Texas Equal Access to
Justice Foundation,® on a remand from Phillips, found a taking.” As a
result, Brown v. Legal Foundation of Washington presented the Supreme
Court with many unanswered legal issues.

This case gave the Court an opportunity to clarify the line between when
the per se and ad hoc analyses are appropriate to use in takings cases.” The
Brown Court also had the chance to decide when and how the Takings
Clause applies to money and other personal property, as opposed to real
property.'® The Court’s decision in Brown profoundly affected the course
of future takings clause litigation and the use of IOLTA interest.!' The
Court’s decision demonstrates that attorneys and legal services
corporations are able to use the Takings Clause to seek out an additional
way to attack burdensome governmental regulations.'? The petitioners, as
property owners, were left frustrated, because they had limited remedies
against what they perceived as an injustice.'?

Part II of this Comment will discuss the history and uses of IOLTA
programs, including the lawyer’s role in IOLTA as part of ethical
responsibilities and the use of IOLTA interest to fund legal services within
the states. Part Il also examines the mechanics of Negotiable Order of
Withdrawal accounts and how the interest earned on these accounts is used
to fund legal services via IOLTA programs. Finally, Part II illustrates the
strictness of IOLTA regulations and consequences for violations of those
regulations. Part III will discuss the Fifth Amendment’s Takings Clause
jurisprudence and the Supreme Court’s interpretation of the Takings
Clause. This Part also includes the purpose of the Takings Clause, the
requirements of a takings claim, and relevant cases that have added to
takings jurisprudence. Part IV is an examination of relevant Supreme Court
takings cases involving IOLTA programs and concludes with the Court’s
most recent decision in Brown v. Legal Foundation of Washington. Lastly,
Part V will discuss the leading alternatives to IOLTA programs that still
need to be seriously considered and possibly implemented because IOLTA
programs are still open to challenge under the First Amendment.'* This

270 F.3d 180 (5th Cir. 2001).
See id. at 180; Phillips, 524 U.S. at 157.
See generally Brown v. Legal Found. of Wash., 123 S. Ct. 1406 (2003).

9. See Michael J. Collins, Do State IOLTA Programs Constitute lllegal Takings of
Client Property?, PREVIEW U.S. Sup. CT. CAS., Nov. 29, 2002, at 164.

10.  Seeid.

11.  Seeid.

12.  See generally Brown v. Legal Found. of Wash., 123 S. Ct. 1406 (2003).

13.  Seeid.

14.  See id. at 1415, 1428 (Kennedy, J., dissenting); see also Robert G. Seidenstein,
N.J. Legal Services Weathers Nail-Biter as IOLTA is Upheld, N. J. L.: WKLY. NEWSPAPER

® = o
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Comment concludes by agreeing with the Court’s holding in Brown that
using the interest earned on principal deposited in an IOLTA account to
fund legal services for the poor is not a taking under the Supreme Court’s
present takings jurisprudence. Therefore, the current system should remain
intact. It is important to be aware, however, that there are other viable
alternatives that could be implemented if IOLTA programs are attacked
again in the future.

II. HISTORY AND USES OF IOLTA

A. A Lawyer’s Role in Ethical Responsibilities as Part of IOLTA
Programs and States’ Use of [OLTA Interest to Fund Legal
Services

As a general matter, IOLTA accounts grew out of an insight that
intricacies in the banking system would produce funds for a worthy social
cause, specifically legal assistance to the poor, without any noticeable
financial sacrifice to anyone.!> IOLTA accounts were initially created to
help lawyers fulfill the duties placed upon them by the code of ethical
responsibilities governing the legal profession.!® One of these
responsibilities includes placing clients’ funds in bank accounts that are
separate from those of the attorney.!” This includes keeping a strict
accounting to ensure that lawyers’ funds are in no way commingled with
that of their clients.'® This responsibility cannot be taken lightly, since the
Model Rules of Professional Conduct instruct that it is a fiduciary duty to

(Mar. 31, 2003) (discussing Justice Kennedy’s dissent in Brown that IOLTA programs could
be considered compelled speech).

15.  See Donald L. Beschle, The Supreme Court’s IOLTA Decision: Of Dogs,
Mangers, and the Ghost of Mrs. Frothingham, 30 SETON HALL L. REV. 846, 848 (2000).

16.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d 835, 841 (9th Cir.
2001). A few of the many ethical duties imposed on lawyers are loyalties to the client,
representing clients zealously, protecting their legal rights, and safeguarding client property.
See id. at 841-42; see also MODEL RULES OF PROF’L CONDUCT R. 1.15 (2003).

17.  See MODEL RULES OF PROF’L CONDUCT R. 1.15 (2003).

18.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 842. Since 1908,
ethical requirements have dictated that “money of the client or collected for the client . . .
should be reported and accounted for promptly, and should not under any circumstances be
commingled with his own or be used by him.” /d. (citing CANONS OF PROF’L ETHICS Canon
11 (1933)). The most recent rules state that a lawyer, who has client property in his
possession in connection with representation, has to hold the property in a separate account,
which is in no way connected to the lawyer’s own property. See MODEL RULES OF PROF’L
ConbucT R. 1.15(a) (2003). The account is maintained in the state where the lawyer’s
office is located and complete records of the account must be kept by the lawyer for at least
five years after termination of the representation. See id.
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hold the property of clients with great care.'” Today, lawyers in all fifty
states are held to this strict standard.?

Before the IOLTA scheme existed, lawyers complied with their ethical
obligations by placing client funds in a separate bank account, generally in
non-interest bearing, federally insured checking accounts.?! This type of
account was used in order to ensure the funds were available to attorneys
on demand.’> However, because of the mechanics of these types of
accounts, the bank essentially received a windfall by holding the funds.??
The bank would not only use the funds as an interest-free loan and keep all
derived income, but it would also charge the lawyer, as the holder of the
account, service fees to maintain the account.”* Only when a large sum of
money was being held for a long period of time, was it placed in an
interest-bearing account.?> In this situation, clients were responsible for any
bank or attorney charges associated with accounting for this interest.”®
Therefore, client funds were not treated the same as other funds because
funds held for a relatively short period of time did not earn any interest,
while those held for a longer time did.?’

These client trust accounts did not remain interest-free for long because
Congress passed the Consumer Checking Account Equity Act in 1980.%
The Act authorized federally insured banks to pay interest on certain
demand accounts, such as the checking accounts where attorneys placed
client funds.?’ The new demand accounts that paid interest were called

19.  See MODEL RULES OF PROF’L CONDUCT R. 1.15 cmt.1 (2003).

20.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 842. For example,
California’s professional responsibility rules mandate that all funds held for the benefit of
clients by an attorney shall be deposited in a client trust account and that no funds of the
lawyer can be deposited in the same account. See PAUL W. VAPNEK ET AL., CAL. PRAC.
GUIDE PROF. REsP. Ch. 9 § B (2002). The funds may be held in either an IOLTA or a non-
IOLTA, depending on whether the funds are “nominal” in amount and the length of time
they will remain in the account. See id. § B(1)(a), (1)(b).

21.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 842.

22.  Seeid.

23.  Seeid.

24.  Seeid.

25.  See id. Historically, client funds that were only to be held for a short period of
time were kept in non-interest bearing accounts along with other clients’ funds. See RONALD
D. ROTUNDA, LEGAL ETHICS: THE LAWYER’S DESKBOOK ON PROFESSIONAL RESPONSIBILITY
§16-6 (2002). Due to the administrative difficulty of apportioning to each client his share of
the interest in these multi-client accounts, non-interest bearing accounts were encouraged.
See id.

26.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 842.

27.  Seeid.

28.  Seeid.; see also 12 U.S.C. § 1832 (2000).

29.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 842.
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Negotiable Order of Withdrawal (NOW) accounts.*® “NOW accounts are
strictly regulated” and can only consist of funds held not-for-profit by
individuals or organizations.?'

The introduction of NOW accounts came at the right time because states
were in need of a new source of legal funding.>? Traditionally, states
received funding for legal services from attorneys as a result of the legal
profession’s ethical responsibility to provide a certain amount of legal
assistance to those who cannot afford it.>3 Bar associations and attorneys
also helped support individuals and organizations that provided legal
services.>* However, much of the funding the states received came from the
Legal Services Corporation, a federally funded corporation which gave
direct grants to local attorneys who provided legal services to the poor.*>
Unfortunately, Congress dealt a hard blow to the Legal Services
Corporation in 1981, when it restricted the Corporation’s scope and budget,
resulting in states and their bar associations searching for new ways to
secure legal funding.*®

As a result, states began using NOW accounts to conveniently serve the
dual purpose of separating client funds from those of attorneys,>’ and using
the interest earned on those accounts to help fund legal services.*® In
practice, the states took the money earned on the combined deposits made
on behalf of clients and used it to fund legal services for the indigent at no
cost to the owner of the principal.*® IOLTA programs, based on the interest

30.  Seeid.

31.  Id. NOW accounts “must ‘consist solely of funds in which the entire beneficial
interest is held by one or more individuals or by an organization which is operated primarily
for religious, philanthropic, charitable, educational, political, or other similar purposes and
which is not operated for profit.”” Id. However, the Federal Reserve Board allows for-profit
organizations, such as corporations and partnerships, to place funds in NOW accounts so
long as the funds are held pursuant to a program under which charitable organizations have
the exclusive right to interest earned on the account. See id.

32.  Seeid. at 843.

33.  Seeid. All attorneys bear the ethical responsibility of representing indigent clients
or working to make the legal system accessible to those who cannot afford it. See id. As a
result, bar associations recommend a certain number of hours each year to be designated by
the attorney for pro bono services. See id. For example, the American Bar Association
recommends that “[a] lawyer should aspire to render at least (50) hours of pro bono publico
legal services per year.” MODEL RULES OF PROF’L CONDUCT R. 6.1 (2003).

34,  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 843.

35.  Seeid.

36.  Seeid.

37.  See MODEL RULES OF PROF’L CONDUCT R. 1.15(a) (2003).

38.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d at 843.

39.  See id. By pooling client deposits that were too small individually, or held for too
short a period of time to generate any net positive interest, a state was able to secure a large
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generated from NOW accounts, have been implemented by all fifty states
and the District of Columbia.*® Florida was the first to implement the
program in 1981.*' For example, the Texas IOLTA program dictates that
funds deposited in an IOLTA account are to be paid to the Texas Equal
Access to Justice Foundation, which is a non-profit corporation that
distributes funds to non-profit organizations whose mission is the delivery
of legal services to people with low incomes.*?

B. The Strictness of IOLTA Accounts and Consequences for Its
Misuse

Attorneys are held to strict standards in the legal profession due to the
fiduciary duties they owe to their clients.*® As a result of these duties,
lawyers must use precise care in handling their clients’ funds.** The funds
must be kept in a separate account and in no way commingled with the
lawyer’s personal or business accounts; nor may the lawyer’s own funds be
deposited in the client funds account.*> Because they seek to enforce this
duty, state IOLTA rules are also strict. For example, California’s rules
dictate that attorneys must place client funds that are “nominal” or held for
a “short period of time”™® in at least one interest-bearing demand trust
account with interest paid at least quarterly to the California State Bar.*’

source of funding for legal services. See id.

40.  See Phillips v. Wash. Legal Found., 524 U.S. 156, 159 n.1 (1998) (noting that
Indiana was the last state to institute an IOLTA program); IND. RULES OF PROF’L CONDUCT
R. 1.15(d) (2003).

41.  See Wash. Legal Found. v. Legal Found. of Wash., 271 F.3d 835, 843 (9th Cir.
2001). The interest in an IOLTA account, which is paid into a special fund to support legal
programs, is authorized by a state’s supreme court. See MODEL RULES OF PROF’L CONDUCT
R. 1.15(a) (2003) (discussing interest bearing accounts).

42.  See Phillips, 524 U.S. at 162.

43.  See MODEL RULES OF PROF’L CONDUCT R. 1.15(a) (2003) (describing a lawyer’s
fiduciary obligation).

44.  See id. at R. 1.15 cmt.1 (stating that a lawyer should hold property of others with
the care required of a professional fiduciary).

45.  See id. “All property that is property of clients or third persons, including
prospective clients, must be kept separate from the lawyer’s business and personal
property. . ..” Id.

46.  See VAPNEK ET AL., supra note 20, § B(1)(a)(3). Funds are defined as ‘“nominal”
or held for a “short time” if it is not practical to segregate the funds to earn income for the
client’s benefit, considering the income the funds could earn or the costs involved in earning
or accounting for any such income. See id.

47.  See id. at § B(1)(a). IOLTA accounts provide many advantages to attorneys. See
id. This includes cost savings that result from a state’s bar paying the regular maintenance
charges on IOLTA accounts and attorneys not having to apportion or account for interest
because the interest is paid to the state’s bar. See id.
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Client funds that are more than “nominal” in amount or that will be
deposited for more than a “short time” are to be placed in interest-bearing
bank accounts with interest payable to the client.*®

Furthermore, misappropriating client funds is the most egregious breach
of the fiduciary duty and generally results in disbarment.*’
Misappropriation of funds usually occurs when an attorney uses client
funds that have been commingled with his or her own funds and/or makes
unauthorized use of trust account funds.’° If a lawyer does commingle his
or her funds with those of a client, the attorney’s creditors could attach the
client’s property as a result of the commingling.’! The seriousness of the
anti-commingling rule is evinced by the fact that a violation of the rule is a
strict liability, or mala prohibitum, offense.>?

Two cases demonstrate the consequences of misappropriating client
funds. In Butler County Bar Ass’n v. Turner,>® the attorney was suspended
from the practice of law for six months for failing to deposit his clients’
funds in the proper account and failing to promptly pay his clients the funds
to which they were entitled.’* Specifically, the attorney cashed client
retainer checks and put them in a lockbox, thereby failing to place them in
the appropriate trust account.”® He was found to have violated disciplinary
rule DR 9-102(A), which states that “a lawyer shall deposit client funds in

48.  See id. § B(1)(b). The client whose funds are neither nominal nor held for a short
period of time has three choices for what to do with his or her funds. See id. § B(1)(b)(1)(a).
The client can direct the funds to be deposited in: (1) an IOLTA account (with interest
payable to the state bar); (2) an interest bearing non-IOLTA account where the client earns
any interest generated from the funds; (3) or a non-interest bearing, non-IOLTA account
where neither the client, nor the state bar, will earn interest. See id.

49.  See MODEL RULES OF PROF’L CONDUCT R. 1.15(a) (2003) (describing a lawyer’s
fiduciary obligation).

50.  See id. (discussing misappropriation and conversion).

51.  See id. (protecting client funds from lawyer’s creditors); see also In re
Anonymous, 698 N.E.2d 808, 809 (Ind. 1998) (commingling of lawyer and client funds
would subject client to the risk of creditors attaching the client’s property along with that of
the lawyer).

52.  See MODEL RULES OF PROF’L CONDUCT R. 1.15(a) (2003) (indicating that intent or
lack of harm to client is not relevant). Because a violation of the anti-commingling rule is a
strict liability offense, a lawyer cannot defend against this violation by stating that he did not
intentionally commingle the funds, or that the client was not harmed as a result of mixing
the funds. See id. A lawyer may not avoid responsibility for misappropriation by claiming
that the conversion of funds was inadvertent or that he intended to repay the funds. See id.
Therefore, there are no circumstances in which an attorney can ever justify the deliberate
misuse of client funds for the lawyer’s personal benefit. See id.

53. 729 N.E.2d 347 (Ohio 2000).

54.  Seeid.

55. Seeid. at 348.
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an identifiable bank account in which funds of the lawyer are not
deposited.”*® Additionally, in In re Mel Dahl’" the attorney was disbarred
for using client funds held in an IOLTA account for personal purposes,
lying to his clients about the status of their funds, and attempting to bill his
clients for services he did not perform.’® These cases serve as examples of
how seriously attorneys must take their fiduciary responsibility to assure
the proper management of client funds, attorney funds, and IOLTA
accounts.

III. THE FIFTH AMENDMENT’S TAKINGS CLAUSE JURISPRUDENCE AND
INTERPRETATIONS

A. Origins and Purpose of the Takings Clause

The Court acknowledged the importance of property rights inherently
protected by the Takings Clause as far back as 1798.%° In Calder v. Bull,
the Court condemned government confiscation and transfer of one person’s
property to another as violating the natural law principles upon which the
Constitution was founded.’® Notwithstanding this, the Takings Clause does
justify some confiscation of property through the long recognized power of
eminent domain,®' and has been interpreted to mean that in “some cases the
necessities of the government must override the rights of private
ownership, and compel the surrender of specific private property to the
public use.”® Under this rationale, the general idea developed that “[i]f the

56.  Id. at 348. Even though the attorney’s actions were not motivated by dishonesty or
selfishness, but caused by physical and psychological problems, the court suspended him
from practice for six months. See id. This suspension was conditioned upon him establishing
an IOLTA account, continuing and completing treatment for a sleep disorder, completing
six hours of continuing legal education relating to ethics, professionalism, and law office
management, entering into a mentor relationship with an attorney, and reimbursing his
clients for the improperly held funds. See id. at 347-48.

57. 709 N.E.2d 1117 (Mass. 1999).

58. Seeid. at 1118.

59.  See Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798) (reversing a probate court decision
that upheld a Connecticut law disallowing inheritance and recognizing property rights as a
principle of social compact and personal liberty).

60.  Seeid. at 392.

61.  See THOMAS M. COOLEY, THE GENERAL PRINCIPLES OF CONSTITUTIONAL LAW IN
THE UNITED STATES OF AMERICA 363 (3d ed. 1898). Cooley defines eminent domain as the
“lawful authority which exists in every sovereignty to control and regulate those rights of a
public nature which pertain to its citizens in common, and to appropriate and control
individual property for the public benefit, as the public safety, necessity, convenience, or
welfare may demand.” Id. at 363-64.

62.  Id at 363.
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government takes away a person’s property to benefit society, then society
should pay” in the form of compensation.®’

Moreover, the Supreme Court has articulated the Takings Clause to bar
the government from forcing some people alone to bear the public burdens,
which, in all fairness, should be borne by the public as a whole.** This
concept of fairness is apparent in government taxation because it takes
property from citizens for public use.®> However, the exercise of eminent
domain takes something very different from that taken by taxation because
it seizes a particular part of a citizen’s property and uses it to fulfill a
specific government need.®® Accordingly, this type of appropriation is not
proper without compensation.®’

B. Requirements of a Takings Claim

Under the Fifth Amendment’s Takings Clause, there are three ways to
constitute a taking. The first is through eminent domain, which is the taking
of private property for public use when the government pays compensation
for what it has taken.®® The second is through physical invasion by the
government, again, when compensation is due.®” The third type of taking
occurs when a government regulation restricts the property to the point that
the owner is totally deprived of all economically viable use of the
property.’® To prove a taking has occurred, generally four elements must be
shown.”! First, the object claimed to have been taken must be a property
interest.”> Second, the court must determine whether a “taking” of the

63.  See ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 616
(2d ed. 2002).

64.  See Armstrong v. United States, 364 U.S. 40, 49 (1960) (holding that lienholders
should receive just compensation because of property loss).

65.  See COOLEY, supra note 61, at 365. Taxation takes property from citizens under
the general rules of apportionment and uniformity, so each citizen contributes his or her fair
share and is compensated in the form of benefits from the government. See id.

66.  Seeid.

67.  Seeid. at 375; see also CHEMERINSKY, supra note 63, at 638.

68.  See U.S. CONST. amend. V. The Fifth Amendment prohibits the government from
taking “private property . . . for public use, without just compensation.” Id.; see also supra
Part ITLA.

69.  See generally Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419
(1982).

70.  See generally Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992).

71.  See CHEMERINSKY, supra note 63, at 615-16.

72.  See id. at 616 (providing that state law principles will determine whether the
object is a property interest); see also Bd. of Regents of State Colleges v. Roth, 408 U.S.
564, 578 (1972) (holding that respondent teacher had no property interest in an expired
contract).



302 NEW ENGLAND LAW REVIEW [Vol. 38:2

property interest has occurred.”® Third, if a taking is found, the court will
determine whether the taking was for public use.”* Finally, the court must
inquire into whether just compensation has been paid or is due.””

C. The Takings Clause and Supreme Court Interpretations

The Takings Clause of the Fifth Amendment is incorporated into the
Due Process Clause of the Fourteenth Amendment and thus applies to the
states as well as to the federal government.’® Early takings cases sought to
determine the point at which a government act that regulates property, but
falls short of divesting the owner of his title to the property, will qualify as
a taking and thus require compensation under the Takings Clause.”’ Even
though the Takings Clause is applicable to both personal and real property,
most of the Supreme Court’s takings cases have dealt with real property.’®
As a result, the standards developed by the Court concerning the Takings
Clause have emerged primarily from real property.”’

Traditionally, a taking was limited to situations where the government
expropriated property or physically occupied it, but the landmark case of
Pennsylvania Coal Co. v. Mahon®® held a taking could also be found if a
regulation concerning the use of property went “too far.”®! The regulation
in Pennsylvania Coal prevented mining companies from excavating coal
that acted to support the surface estate; thus the Court had to decide
whether this regulation acted as a taking.®> The Court did find a taking and
reasoned that, “[w]hen [a regulation] reaches a certain magnitude, in most
if not in all cases there must be an exercise of eminent domain and
compensation to sustain the act.”®* The Court was quick to note, however,
that compensation is not owed to every person whose property value
decreased because of a government action.3* Therefore, this early Supreme
Court jurisprudence resulted in the notion that something less than fully

73. See CHEMERINSKY, supra note 63, at 615.

74.  See id. at 505. For the court to find a “public use,” the taking must be “rationally
related to a conceivable public purpose.” Id. This inquiry is almost always satisfied because
the term is defined broadly by the Supreme Court. See id.

75.  Seeid.

76.  See Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922).

77.  See Beschle, supra note 15, at 857.

78.  Seeid.

79.  Seeid. at 857-58.

80. 260 U.S. 393 (1922).

81.  Id. at 415; see also CHEMERINSKY, supra note 63, at 621.

82. See Pa. Coal Co.,260 U.S. at 412-13.

83. Id. at413.

84.  Seeid.
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divesting an owner of title to his property could constitute a taking, while
also establishing that government regulations that diminish the value of
prog)serty might not be considered takings depending on how “far” they
go.

The Court built on Pennsylvania Coal’s holding in Penn Central
Transportation Co. v. New York City,%® where it developed a specific
inquiry, based on a case-by-case, or ad hoc, analysis for determining if a
government regulation goes too far.?’” In that case, the Court will inquire
into (1) the economic impact of the regulation on the claimant; (2) the
extent to which the regulation has interfered with investment-backed
expectations; and (3) the character of the governmental action.®

Then in Keystone Bituminous Coal Ass’n v. DeBenedictis,®° the Supreme
Court expounded upon the balancing test of Penn Central to “compare the
value [of what] has been taken from the property with the value that
remains in the property” when considering whether a regulatory taking has
occurred.”® Even though the overall test developed by Penn Central and
Keystone Bituminous resulted in some inconsistency in application,’! it has
established important takings principles to add to the Court’s analysis in
these types of cases.”? Therefore, adding to the three factors derived from
Penn Central, the Supreme Court opinions establish what is important to
analyze in a takings case: the extent to which a government regulation
diminishes the value of the property; the extent and nature of the benefit
that the regulation provides to the community; and regulations that
resemble a common law action to abate a nuisance are less likely to be a
taking.”> Additionally, as a final question in the takings analysis, the Court
must inquire if the property owner who lost value from the regulation also
shares in the benefits the regulation provides to the community as a
whole.”* Although the test developed seems authoritative, it remains

85.  Seeid. at 413-15 (holding that a regulation was a taking, even though there was no
transfer of a property interest). The Court also held that a state may prohibit an owner from
a noxious use of his property if it inflicts injury on the community, thus adversely affecting
public health and safety, without a duty to pay the owners compensation for their losses. See
id.; see also Mugler v. Kansas, 123 U.S. 623, 669 (1887).

86. 438 U.S. 104 (1978).

87.  Seeid. at 124.

88.  Seeid.
89. 480 U.S. 470 (1987).
90. Id. at497.

91.  See Beschle, supra note 15, at 858 n.77. “[I]n later cases both the Court’s majority
and dissenting opinions could cite the same cases for their conclusions.” /d. at 858.

92.  Seeid.

93.  See Keystone Bituminous, 480 U.S. at 491-92, 497.

94.  See id. at 491. The Court stated that “one of the State’s primary ways of
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“unclear which if any of these factors is the most important, [and] it also is
often difficult to assess a single factor without considerable ambiguity.”*>

For example, the plaintiffs in Penn Central claimed a taking as a result
of a regulation prohibiting them from building skywards on top of New
York’s Grand Central Station.”® They argued that the regulation effectively
diminished the value of their airspace rights to nil because it took 100% of
those airspace rights in the property.”’ In applying the ad hoc test, the
government and the Court looked at the regulations from a completely
different view.”® Both argued that the effect the regulations had on airspace
rights had barely any impact on the owners’ overall rights, claiming for
example that airspace was just one stick in the bundle of property rights
possessed by the owner.” Therefore, the plaintiffs looked narrowly at a
particular right that was being “taken,” while the Court viewed the airspace
rights as part of the larger property rights.'®

Along those same lines, the plaintiffs in Keystone Bituminous argued
that a regulation requiring coal companies with certain mining rights in the
land to leave a small percentage of coal in the ground in order to protect
surface property owners from subsidence of the property constituted a
taking of 100% of the coal that was left in the ground for the companies to
mine.'”! Again, taking a different view, the government and the Court
supported the idea that the percentage of coal the statute required to be left
in the ground was miniscule compared to all the coal in the ground left to
be mined.!%?

Causing much confusion and jurisprudential uncertainty, the regulation
at issue in Keystone Bituminous was very similar to a coal statute in
Pennsylvania Coal that did rise to the level of a taking.!®® The Court in
Pennsylvania Coal reasoned that the regulation in that case was a total

preserving the public [wealth] is restricting the uses ... [of] property.” Id. Even though
individuals may be restricted on the uses of their property, they also “benefit greatly from
the restrictions that are placed on others.” /d.

95.  Beschle, supra note 15, at 859.

96.  See Penn Cent. Transp. Co. v. New York City, 438 U.S. 104, 104 (1978).

97.  Seeid. at 130.

98.  Seeid. at 131 (holding that the historic preservation statute that limited the use of
airspace was not a taking).

99.  See id. at 130-31. The Court held there was no taking because the plaintiffs still
had the ability to use the rest of their property, as well as transferable development rights.
See id. at 105, 137.

100.  See id. at 130-31.

101.  See Keystone Bituminous, 480 U.S. at 498.

102.  See id. at 498-99 (holding that the regulation was therefore not a taking).

103.  See Beschle, supra note 15, at 859-60; see also supra notes 80-83 and
accompanying text.
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taking of the owner coal companies’ support estate because it only
conferred benefits on a few private homeowners.!%* Therefore, in that case
the Court looked to only one right in the owner’s bundle of rights and
found a taking because the total support estate was affected.!®> The Court
reasoned, in contrast, that the regulation in Keystone Bituminous was not a
taking for two reasons.!’® First, the regulation was only a minor
interference with the property owner’s entire bundle of rights, specifically
the rights in the subterranean coal; and second, the regulation provided
benefits to the entire community, unlike in Pennsylvania Coal!"’
Therefore, Keystone Bituminous and Pennsylvania Coal add to the Court’s
takings jurisprudence by illustrating the common questions and different
ways of viewing a takings claim based upon a government regulation that
“falls short of the classic situation involving eminent domain.”'®

The next important case shedding light on the question of when a
government regulation becomes a taking is Lucas v. South Carolina
Coastal Council,'® in which the Supreme Court held that a regulation
rendering property valueless'!” and of no use to the owner (usually
meaning not worth more than the taxes on the property) always requires
compensation.!!! In this situation, compensation is commanded regardless
of how little or how much the regulation pursues a common societal
goal.!'? Unfortunately, Lucas and cases decided thereafter center around
regulations that reduce the value of the property to the owner, and,
therefore, shed little light on the issue of takings involving IOLTA
programs because they “do not reduce the value of the owner’s
property.”' 13 In fact, IOLTA programs potentially increase the value of the
owner’s property, or principal funds, but do not take anything away as real
property regulations do.!'* Therefore, the big question with takings claims

104.  See Beschle, supra note 15, at 860 n.90 (stating that “a source of damage to such a
house is not a public nuisance, even if similar damage is inflicted on others in different
places” (quoting Pa. Coal Co. v. Mahon, 260 U.S. 393, 413 (1922)).

105.  See Pa. Coal Co.,260 U.S. at 414.

106.  See Keystone Bituminous, 480 U.S. at 498-502.

107.  Seeid.

108.  Beschle, supra note 15, at 860.

109. 505 U.S. 1003 (1992).

110.  See id. at 1015. A regulation that renders the property valueless is one that
deprives the owner of all economically viable use of the land. See id. at 1027.

111.  See id. at 1015. A regulation “goes too far” and results in a taking when no
productive or economically beneficial use of land is permitted. See id. at 1016.

112.  Seeid. at 1015.

113.  Beschle, supra note 15, at 861.

114.  See id.; see also supra notes 37-42 and accompanying text. For example, if an
attorney puts $10,000 of a client’s funds into a state mandated IOLTA account, the interest
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involving IOLTA is whether a taking can occur when neither the title is
transferred nor the value of the property is reduced.'!

The case that came the closest to answering this question was Loretto v.
Teleprompter Manhattan CATV Corp.,''® where the Court held that a
permanent physical occupation, however minor, would always constitute a
taking.!!” The Court reasoned that “constitutional protection for the rights
of private property cannot be made to depend on the size of the area
permanently occupied.”'!® The victory, however, was not worth the battle
because on remand the New York landlords received one dollar in
compensation—exactly what the statute already provided.'!

Nonetheless, Loretto does aid in the development of the per se test for a
taking,'?® which is one of the two alternative tests the Court uses in takings
cases, the other being the ad hoc test.'?! The per se test stands for the
proposition that even a de minimus, or almost valueless, appropriation of
property can result in a taking.'?? This test, however, has been limited to

earned on the $10,000 will only operate to increase the value of the original funds, but will
not result in the funds being worth less than $10,000 because the bank must pay a
percentage of the principal to the lender in exchange for use of the money. See BLACK’S
LAwW DICTIONARY 818 (7th ed. 1999) (defining interest rate).

115.  See Beschle, supra note 15, at 861.

116. 458 U.S. 419 (1982); see also Phillips v. Wash. Legal Found., 524 U.S. 156, 169-
70 (1998) (citing Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 437
(1982)).

117.  See Loretto, 458 U.S. at 432. In Loretto, a New York statute required landlords to
allow the installation of cable television in their buildings and prohibited them from
demanding payment for this use of their property in excess of one dollar. See id. at 423-24.
The installation consisted of a half-inch wire running from the roof of the building and two
cable boxes placed on the roof. See id. at 422. In reality, the wires and boxes only occupied
about one-eighth of a cubic foot of space on the roof of the landlord’s building. See id.

118.  Id. at436-37.

119.  Seeid. at 434-35.

120.  See Loretto, 458 U.S. at 432. A per se taking occurs when there is a “permanent
physical occupation of private property by the government or a government regulation
which allows someone other than the property owner to have permanent physical occupation
of a definable part of a piece of property.” JOHN E. NOWAK & RONALD D. ROTUNDA,
CONSTITUTIONAL LAW 484 (6th ed. 2000). As found in Lucas, a per se taking can also occur
when the entire value of the land is diminished, thus when the owner is stripped of all
economically beneficial use of his property. See id. at 480. In the case where the property
value is “completely eliminated,” the government can only defend its taking of the property
by showing that the owner took the property subject to the regulations. /d.

121.  See supra notes 86-88 and accompanying text.

122.  See generally Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419
(1982). See David L. Callies & J. David Breemer, The Right to Exclude Others From
Private Property: A Fundamental Constitutional Right, 3 WASH. U. J.L. & PoL’y 39, 42
(2000).



2004] BROWN V. LEGAL FOUNDATION OF WASHINGTON 307

permanent physical occupations of real property.'?® So, what rules can be
taken from Pennsylvania Coal, Keystone Bituminous Coal Co., Penn
Central, and Loretto?

Generally, the Supreme Court agrees that deprivation of all, or most, of
something will constitute a taking, while only being deprived of some of
something may not result in a taking.'>* However, it is hard to determine
what the “something” is.!?* Is it 100% of the coal in the ground that cannot
be mined because of the statute, or is it a small percentage of coal that
cannot be mined when compared to all the coal left in the ground to
mine?'?® Depending on which way one analyzes the question, each view
sounds correct.!?’

The two ways of looking at the same situation and arguing if there has
been a taking come from the “bundle of sticks” analogy that is used to
describe property in legal terms.'”® The “bundle” is a collective set of
rights the owner of property possesses.'2> However, the takings cases do
not unravel the questions of whether this “bundle” can actually be
separated into distinct parts nor of how much each “stick” is worth.!3
Specifically, “if one portion of the bundle, or one ‘stick’ in the bundle, is
taken away or severely limited by a regulation, is this a deprivation of
100%” of the “stick,” or merely a small portion of the bundle?'3! The
Court’s takings jurisprudence leaves this question unanswered.

Another key element found in traditional property concepts, and relevant
to IOLTA programs, is the fundamental right to exclude others from using
one’s property.'> This right is part of the bundle of rights an owner

123.  See Callies & Breemer, supra note 122, at 42. In Loretto, the New York statute
essentially granted the cable operators a traditional easement, which does not present the
legal system with a problem when the owner claims a right to sue. See id.

124.  See generally Lucas v. S.C. Coastal Council, 505 U.S. 1003 (1992) (holding that a
regulation that takes away all practical use of one’s property is a taking); see also Penn
Cent. Transp. Co. v. New York City, 438 U.S. 104 (1978) (holding that a regulation that
takes a limited part of the property’s value is not a taking).

125.  See Beschle, supra note 15, at 863.

126.  See Keystone Bituminous Coal Ass’n v. DeBenedictis, 480 U.S. 470, 498-502
(1987); Pa. Coal Co. v. Mahon, 260 U.S. 393, 414 (1922); see also supra notes 89-92 and
accompanying text.

127.  See Beschle, supra note 15, at 863.

128. See id.
129.  Seeid. at 863-64.
130. See id.

131.  Beschle, supra note 15, at 864.

132.  See J. David Breemer, Comment, IOLTA in the New Millennium: Slowly Sinking
Under the Weight of the Takings Clause, 23 U. HAW. L. REv. 221, 242 (2000). “There is
nothing which so generally strikes the imagination . . . as the right of property; or that sole
and despotic dominion which one man claims and exercises over the external things of this
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possesses in property and a restriction on it could amount to a taking.'*
For example, in Kaiser Aetna v. United States, the Court held that the right
to exclude is within the category of interests the government cannot take
without compensation.'** The Court regarded this right as one of the most
essential sticks in the bundle.!’®> The Court further characterized the
situation in Kaiser Aetna as not one where the government was merely
exercising its regulatory power so as to cause an insubstantial devaluation
of the petitioners’ property rights, but rather an imposition resulting in an
actual physical invasion of private property.'3®

However, even when the right to exclude is restricted by physical
occupation, it may not necessarily be a taking. For example, common law
trespass can be a public or private necessity that may justify an individual’s
entry upon the lands of another.'3” Thus, “an owner must expect to find the
absoluteness of his property rights curtailed by the organs of society, for
the promotion of the best interests of others ....”'3® Therefore, along this
same reasoning, the Court had little trouble acknowledging that a
regulation on the use of property is not as severe as a physical
occupation.'3® It could also be argued that even if the taking of IOLTA
interest were akin to a physical invasion, the interest earned on IOLTA
accounts could arguably and justifiably be redirected to the state to assist
the indigent with legal services without resulting in a constitutional
violation, provided that the owner of the property suffered no loss.

Therefore, by the Court hinging its analysis upon physical invasion

world, in total exclusion of the right of any other individual in the universe.” Id. at 242
n.182 (quoting 2 BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 2 (1766)). “[A]
key element of the concept of property has been the right not merely to possess and use
something, but the right to exclude others.” Beschle, supra note 15, at 864.

133.  See Callies & Breemer, supra note 122, at 41-43; see also Pruneyard Shopping
Ctr. v. Robins, 447 U.S. 74, 75 (1980). Even though it did not find a taking, the Court stated
that, “the ‘right to exclude others’ is so essential to the use or economic value of [the]
property that the state-authorized limitation of it amounted to a taking.” Id. at 75 (quoting
Kaiser Aetna v. United States, 444 