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XI11. Introduction and Summary of Conclusion
A. | SSUE
This research memorandum seeks to examine the following issue:

Crimina Prosecution of a Defendant for Murder Through Circumstantial

Evidence Where There is No Body or Remains to be Identified, or The Body

or Remains are not |dentifiable.

The conclusion reached is that a Defendant can be convicted for murder through the use
of circumgtantial evidence when there is no body or remains or abody or remainsthat is
identifigble,

XIV. Factual Background

The concern here is that due to the genocide committed in Rwanda there were
meass graves dug for the burid of the many victims. As aresult, there are many people
that have been killed that are not identifiable. Many people that are presumed dead were
never actudly seen being victimized to the point of desth, by direct evidence, which the
prosecution fears the defense will say is necessary to show desth. Furthermore, there are
ingtances where avictim's dead body was seen but since there is no direct evidence of
how the degth came about the prosecution aso fears that the defense will clam it
necessary to show degth was through instrumentation of crimind activity. Caselaw
shows that dl eements of murder may be proven through circumstantial evidence with or
without an identifiable body or remains.

XV. Legal Discussion
A) Theoriginsof the corpus delicti rule can betraced back to the United
States and was established as a way to deter mine when extrajudicial
confessions were admissible.
The underlying purposes of the corpus ddlicti requirements are to guard againgt

the conviction for a.criminad homicide when none was committed and to minimize the

weight of a confession and require collateral evidence to support aconviction.* It has

! Lemonsv. Sate, 433 A.2d 1179, 1181 (Md. 1981) [Reproduced at Tab #27]
(Hereinafter Tab# ).



been held that the main reason for the corpus ddlicti rule isto prevent deranged people
from being punished for imaginary crimes they daim to have committed.? For instance,
inPerry’s Case, “a suspect confessed to the murder of aman and in his confession,
implicated his mother and brother. All three were executed. Later, the dleged victim
“materidized with abizarre story about having been sold into davery in Turkey.”
Instances such asthis, isthe precise reason why the corpus ddlicti rule was created.

In the United States the corpus delicti rule requires “that a defendant’ s confession
may not be admitted unless there is direct or circumgtantia evidence independent of the
confession establishing [1] the occurrence of the specific injury [for example, degth in
the case of homicide] and [2] some crimina agency as the source of theinjury.”™ Thisis
held to be the case in every jurisdiction of the United States.

Although it appears that the standard by which the corpus ddlicti must be proved
to admit a confession varies dightly between states, thisis not actudly the case. States
ether require a“tendency” ° or a“ preponderance” ¢ of some independent evidence
establishing the elements of the corpus delicti in order to admit a confesson into

evidence. |n other words, it is sufficient if there is some evidence outside of the

2 Statev. Hansen, 989 P.2d 338, 345 (Mont. 1999). (Tab #34).
3 State v. Hansen, 989 P.2d 338, 344 (Mont. 1999), citing, Perry’s Case (1660). (Tab
#34).

* Fisher v. State, 851 SW.2d 298, 302 (Tex. 1993). (Tab #44).

®> State v. Christman, 1999 WL 343411, 9 (Ohio Ct.App. 1999) (Tab #37); State v. Lerch,
677 P.2d 678, 688 (Or. 1984) (Tab #39); Fischer v. Sate, 851 S.W.2d 298, 302
(Tex.Crim.App. 1993) (Tab #44); State v. Thompson, 870 P.2d 1022, 1026
(Wash.Ct.App. 1994) (Tab #47).

5 Peoplev. Brasic, 429 N.W.2d 860, 863 (Mich.App. 1988) (Tab #30).




confession that proves some materia element of the crime charged has been committed.’

Furthermore, it is an inaccurate and unwarranted reading of the history and
purpose of the corpus ddicti rule that suggests the need for independent proof of each
and every dement of the particular grade and kind of common-law or statutory crimind
homicide charged as a condition of admissibility of a defendant’s confession.”® For
ingance, in State v. Christman, the state did not need to show the manner of desth or the
defendant’ s connection with the crime® In Ausmus v. People, it is Sated that the identity
of the victim need not be proven in order to establish a prima facie case of the corpus
delicti of murder.® Therefore, once there is some proof that the corpus ddlicti of the
crime is established, it is appropriate for the extrgudicia confessons of the accused to be
admissble™ Hence, dl eements of the crime need not be proven before the confession
isadmissble.

B) The*Old Corpus Ddlicti Rule” required either a dead body or direct
proof of death.

1. The* Old Corpus Ddlicti Rule’ in the United States.
In the United States some states used to require a body or direct evidence of death
to convict a person of murder. The reasoning behind the old rule was founded upon a
desire to avoid the swift execution of a potentialy innocent person, particularly with the

growing popularity of exploring the rugged frontier, where the dleged deceased might

" Smith v. State, 968 SW.2d 461, 461 (Tex.App. 1998) (Tab #46).

® Peoplev. Brasic, 429 N.W.2d 860, 863 (Mich.App. 1988) (Tab #30).
® Statev. Christman, 1999 WL 343411, 9 (Ohio Ct.App. 1999) (Tab #37).
10 Ausmusv. People, 107 P.204, 209 (Col. 1910). (Tab #8).

1 Satev. Lerch, 677 P.2d 678, 691 (Or. 1984) (Tab #39).
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have smply moved on to another place, never to be seen again.*? Texas appears to have
been the only state to have enacted such a provision; while some other states adopted less
radica rules, requiring “direct proof” of the corpus delicti of death, but even those
provisions have long since been repeded.”™® For ingtance, Montana, New Y ork, and
North Dakota were identified as having statutes requiring proof of desth by direct
evidence, but those provisions are now repeded.’* For example, aNew York court held
in, People v. Saifert, that direct proof of desth was no longer needed to prove corpus
ddlicti.> Hence, the fact that Mark Seifert’s body was never found did not impede the
conviction of Mark’s brother for his murder.*

1. The“Old Corpus Ddlicti Rule’ in Canada.

Canada followed the same law as the United States that a murder conviction
could not be proven without either adead body or direct proof of that body.!” To support
thisrule one court cited to a Satement by Sir Matthew Hale, of Britain, “I would never
convict any person of murder or mandaughter, unless the fact was proved to be done or

at least the body found dead.”*® In the same case the court also cited to aNew York case

.
N

McDuff v. State, 939 S.W.2d 607, 622 (Tex.Crim.App. 1997) (Tab #45).

-
w

McDuff v. State, 939 S.W.2d 607, 622 (Tex.Crim.App. 1997) (Tab #45).

-
IS

1d. (Tab #45).

s People v. Sdfert, 152 A.D.2d 433, 440 (New Y ork 1989) (Tab #36).

-
o

Peoplev. Seifert, 152 A.D.2d 433, 440 (New Y ork 1989) (Tab #36).

7 TheKing v. CharlesKing, 9 C.C.C. 426 (Supreme Court of Northwest Territories,
1905) (Tab F).

18 |d; (citing to 2 HA€ s O.C. 290). Note that thisis an incorrect interpretation of Hae's
gatement which will be further discussed infra section D). (Tab F).
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where a defendant was not convicted of murder because the body was not identifiable,
hence, there was no direct proof that the aleged victim was the deceased, and therefore
murdered.”® In Desdllier v. The King, acase trying to prove the corpus delicti of inces, it
was held that the corpus ddlicti here must be proven by direct proof just asis necessary to

prove the corpus ddlicti of murder with a dead body.?

3. Therewas never a corpusddicti rulein England requiring a
dead body.

English common law never required a body for conviction of murder.** For
example, in R. v. Onufrejczyk, the court held that the gppellant was guilty of murder
where circumstantial evidence showed the appe lant told conflicting stories of where the
victim has gone too, where blood was found in the victim’s house, the appelant was last
seen with the victim, and the victim'’ s family has not been contacted by the victim as
normd.? Also, in The King v. Horry, the court held that the defendant was guiilty of
murdering hiswife, proven by circumgantia evidence, where he once explained his
wife' s disappearance due to the ship they were traveling on was torpedoed by a
submarine, and later told someone she ran off with another man; since his wife never

heard from again and the defendant remarried and opened bank accounts under an

v |d; (ating to People v. Palme, 119 New Y ork Reports 110). (Tab F).

2 Desdlier, et d. v. TheKing, 45 C.C.C. 246 (Quebec Court of King's Bench, 1925).
(Tab G).

2 Seeeg., R.v. Onufrgczyk, 1 QB 388 (1955) (Tab A); Statev. Hansen 989 P.2d 338,
344 (Mont. 1999) Citing Rex v. Hindmarsh (Tab #34).

= |d. (Teb A, Tab #34).
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assumed name the court found there no other explanation of her disgppearance other than
the reasoning that he murdered her.?

4. Reasonsthe United States and Canada abandoned the “old
corpusdelicti rule’.

The courts concluded that to enable a murderer to escape punishment for his
crime by so mutilaing or burning the body of this victim asto prevent its identification
or recognition was abhorred idea®* “The fact that a murderer may successfully digpose
of the body of the victim does not entitle him to an acquitta. That is one form of success
for which society has no reward®  Furthermore, retention of abody requirement would
contradict our holdings that circumstantial evidence and direct evidence are of equa
vaue?®

In McDuff v. State, during the Court’s andyss of why the “old corpus ddlicti
rule’ was no longer needed the court cited to a statement of a Virginia supreme court
gating how in modern society whereiit is exceedingly rare that a person can vanish of
their own valition there is no need for the requirement of a body anymore?’
Furthermore, in Charemski v. The Queen, the Supreme Court of Canada held that the
corpus delicti need not be proven by direct or positive evidence, especidly in “those

cases of the worst secrecy.””® Hence, there is no reason in modern day society to alow

= Peoplev. Scott, 1 Cal.Rptr. 600, (Cal. 1959), citing, The King v. Horry, 1952 N.Z.L.R.
111 (Tab #5).

2 Statev. Poor, 228 S\W.2d 810, 815 (Mo. 1921) (Tab #32).
s McDuff v. State, 939 SW.2d 607, 622-623 (Tex.Crim.App. 1997) (Tab #45).

% McDuff v. State, 939 S.W.2d 607, 624 (Tex.Crim.App. 1997) (Tab #45).
2 McDuff v. State, 939 SW.2d 607, 623 (Tex.Crim.App. 1997) (Tab #45).

= Charemski v. The Queen, 157 D.L.R. (4") 603 (1998) (Tab H).
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murderersto go free sSmply because thereis no direct proof of death or identification of a
victim.

C) The current corpusddicti rule does not require a body nor doesit
requiredirect evidence of death.

The concept of corpus ddlicti refers to the body, foundation, or substance of the
crime, not dead body.?® Corpus ddlicti is the objective proof or substantid fact that a
crime has been committed*® The corpus ddlicti of acrimeis proof of an act and proof of
crimind agency.®* The corpus ddlicti of murder is established if the evidence shows the
death of a human being caused by the criminal act of another.*

A popular misconception has grown up that the police cannot prove a murder
unlessthey find abody. Thisisnot so. Producing the corpse only proves a death, not a
crime. Murder has been proven many times by circumstantia evidence of the ¢ rime
even though the body was lost forever.® A gtat€ sinability to produce and identify the
body or remains of the victim does not preclude a murder conviction so long as the
corpus delicti is proven by circumstantid evidence®** In Texas, the court held that “as a
result of the legidative reped of article 1204, the Stat€’ s inability to produce and identify
the victim’'s body does not preclude a conviction for murder so long as the corpus delicti
of the offenseis proven by way of circumstantia evidence.”*

1 The elements of corpusdelicti in the United States.

2 Satev. Hansen, 989 P.2d 338, 344 (Mont. 1999) (Tab #34)

% State v. Hansen, 989 P.2d 338, 344 (Mont. 1999) (Tab #34).

% State v. Christman, 1999 WL 343411, 9 (Ohio Ct.App. 1999) (Tab #37).

%2 Smith v. State, 968 S.W.2d 461, 461 (Tex.App. 1998) (Tab #46); Fischer v. State, 851
S\W.2d 298, 303 (Tex.Crim.App. 1993) (Tab #44).

3 Satev. Hansen, 989 P.2d 338, 344 (Mont. 1999) (Tab #34).
3 gmith v. State, 968 S\W.2d 461, 461 (Tex.App. 1998) (Tab #46).
3 Fischer v. State, 851 S\W.2d 298, 302 (Tex.Crim.App. 1993) (Tab #44).
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All of the states within the United States, except Florida, are in agreement
that the two elements of the corpus delicti of murder consists of 1) the degath of a person,
and 2) that the death was cause by a crimind agency. In addition to the two ements
required by dl states to prove corpus ddicti Florida requires the identification of the
deceased person.*® Hence, the corpus ddlicti of any crime smply consists of the fact that
someone has committed the crime in question and that the crime has been committed.®’

For Example, in Michigan, the corpus delicti of murder requires proof both of a
desth and of some crimind agency that caused that death.”*®*  In Montana, “the corpus
ddicti inamurder case consgts of two dements;, fird, the deeth of a human being and,
second, the crimina agency of another in causing the death.”*® In Nevada, “determining
whether a crime has been committed two eements, i.e. the corpus ddlicti, must be
established. Thetwo dements of the corpus ddlicti for murder are (1) the fact of death,
and (2) acrimina agency of another responsible for that desth.”*° In Texas, “the corpus
ddicti of murder is established if the evidence shows the death of a human being caused
by the crimina act of another, and the State is not required to produce and identify the
body or remains of the decedent.”** In Washington, “to establish the corpus ddlicti of
murder, the State must show (1) the fact of death and (2) a causal connection between the

death and a crimind agency.”*

= Goldenv. State, 629 S0.2d 109, 111 (Fla. 1994) (Tab #11); Mackerley v. State, 754
S0.2d 132, 135 (2000) (tab #12).

37 McDuff v. State, 939 SW.2d 607, 622 (Tex.Crim.App. 1997) (Tab #45).
3 Pepplev. Brassic, 429 N.W.2d 860, 863 (Mich.App. 1988) (Tab #30).

% Satev. Lieberknecht, 608 S.W.2d 93, 98 (Mo.Ct.App. 1980) (Tab #33).

4 Sheriff, Clark County v. Larsgaard, 611 P.2d 625, 626-627 (Nev. 1980) (Tab #35).
1 McDuff v. State, 939 S.W.2d 607, 614 (Tex.Crim.App. 1997) (Tab #45).

“2 Statev. Thompson, 870 P.2d 1022, 1026 (Wash.Ct.App. 1994) (Tab #47).
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1 The dements of corpusddicti in Canada.

Canada aso follows the rule that murder can be proven by circumstantial
evidence. Origindly, the Canadian courts held that desth must be proven by direct
evidence while al other eements may be proven by circumstantia evidence*®* However,
this requirement was not strictly gpplied in practice. For instance, any remains of the
victim satisfied the requirement that deeth actudly occurred, since the Canadian court’s
held that remains of any sort identifiable or not were direct proof of desth.** InR. v.
Clowes, the court found that where abody was found partialy clothed and buried under a
barn there was direct proof of death.”> Hence, even in 1905 the Court redly did not

require direct evidence of degath, although it did require some sort of remains at that time.

2. The elements of corpusdelicti in Britain.
Britain also follows the corpus ddlicti rule that no body is necessary to prove
murder. On acharge of murder the corpus delicti may be proved by such circumstantia
evidence as leaves open no other rationa hypothesis than murder.*® The crown relied

upon abody of circumgtantia evidence to convict the appelants of murder where the

“ TheKing v. CharlesKing, 9 C.C.C. 426 (Supreme Court of the Northwest Territroies,
1905) (Tab F).

“ 1d. at 430 (Tab F).
 1d., citing, Rv. Clowes. (Tab F).

® R v. Onjuficzyk, 1 QB 388 (1955). (TabA).
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victims bodies have never been found.*” Other cases dso cite that no body is needed to
prove murder through circumstantia evidence*®

Corpus delicti means, first that a crime has been committed, that isto say that the
man is dead, and that his death has been caused by acrime*® Just aslarceny can be
proved without recovering the stolen jewels, kidngpping without finding the victim,
England’s gresat train robbery without the million pounds the prosecution can prove by
other evidence that a crime was committed. *°

A) Theroleof circumstantial evidence in the law today.

Proof of the corpus ddlicti may be made completely by direct evidence, partialy
by direct evidence and partidly by circumstantia evidence, or completely by
circumgtantia evidence> For example, other courts considering “no body” murder cases
have alowed evidence of the victim's persond habits and relationships as circumsantial
evidence from which an inference could be drawn that the victim’s sudden disappearance

was the result of death by acriminal act.>?

7 1d. (Tab A).

¢ Baughman v. R, Privy Council, May 25, 2000 (Tab E); Warren v. State, Privy Council,
December 9, 1999 (Tab C); R.V. Bowen, May 28, 1999 (Tab D).

» R, v. Onjufeiczyk, 1 QB 388 (1955). (Tab A).

0 |d, (Tab A).

1 Sheriff, Clark County v. Larsgaard, 611 P.2d 625, 627 (Nev. 1980) (Tab #35); Statev.
Berry, 2000 WL 1100330, 4 (Tenn.Crim.App. 2000) (Tab #42); Matthews v. Superior
Courty, 247 Cal. Rptr. 226, 229 (Cal. 1988) (Tab #10); Shipley v. State, 570 A.2d 1159,
(Del. 1990). (Tab #10).

52 Statev. Owens, 359 S.E.2d 275, 278 (S.C.1987) (Tab 41); State v. McDonald, 872
P.2d 627, 634-636 (Ala. 1994). (Tab #3).
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It has long been the rule in the United States that dl of the eements of corpus
delicti and murder, including the fact of the deeth of the person aleged to have been
murdered, as well as the crimind agency of the accused and the identity of the decease,
may be proved by circumstantial or presumptive evidence, when direct proof is not
obtainable>® Other States also seem to believe that dl eements of corpus delicti may be
proven by circumdtantia evidence. Circumdtantia evidence is sufficient to prove the
death of the victim.>

In the Henderson Case, we sad that the two dements of corpus ddlicti in

amurder case consst of the death of the person alleged to have been

murdered and the crimina agency causing the degth; that while both of

these must be established to sustain a prosecution for murder, the fact of

the death need not be established by direct and positive evidence, but now

by the weight and authority in this country, the fact of the degth, aswell as

of crimina agency, may be shown by circumgtantid evidence, when that

is the best evidence obtainable, and provided dwaysthet it is sufficient to

produce conviction in the minds of the jury beyond a reasonable doubt.>®

Many courts o fed compelled to sate that when circumstantid evidence is
used it must rule out al other reasonable hypothesis as to the disappearance of the victim
(i.e. accident or suicide); however, thiswill be met when the second eement of the
corpus ddlicti ruleis proven beyond a reasonable doubt. For example, Oklahoma states
that circumstantial evidence may be used to prove the corpus ddlicti.>® Since the only

admissble evidence regarding intent is circumgtantia, the State' s evidence must exclude

every reasonable hypothesis except that of malice aforethought. °” Texas dso staesit is

3 Statev. Poor, 228 S.W.2d 810, 815 (Mo. 1921) (Tab #32).

> Satev. Chrisman, 1999 WL 343411, 9 (Ohio Ct.App. 1999) (Tab #37).

* Statev. Poor, 228 SW.2d 810, 815 (Mo. 1921) (Tab #32).

s Arnold v. State, 903 P.2d 1145, 1148 (Okla.Crim.App. 1990) (Tab #38); O Shiddsv.
State, 689 So.2d 227, 232 (Ala. 1996).

> Arnold v. State, 903 P.2d 1145, 1148 (Okla.Crim.App. 1990) (Tab #38); Hurley v.
State, 483 A.2d 1298, 1305 (Md. 1984). (Tab 28).
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well established that a conviction on circumgtantia evidence cannot be sugtained if the
circumstances do not exclude every other reasonable hypothesis except thet of the guilt
and proof amounting only to a strong suspicion isinsufficient.®®

Courts now hold that there should be no distinction between direct and
circumstantial evidence asto degree of proof.>® The court in Sate v. Krummacher, had in
effect abolished the distinction between circumstantial evidence and direct evidence asto
qudity of proof.®® Furthermore, it does not take a great ded of imagination to think of
gtuations where the average fact finder would give more weight to circumstantia
evidence than direct evidence. For example, circumstantial evidence in the form of a
fingerprint might merit more weight than the direct eyewitness tesimony of a person
previoudy convicted of perjury.®*  Additiondly, dispensing with the body requirement is
congstent with the increasingly accepted view that direct and circumstantial evidence are
equaly vauable®

The British Jugtice Oliver stated, “It isindeed a grave stop to find a murder
proved when thereis no body, but it is not the law, and | do not believe it has ever been
the law; it is certainly not the law today that if abody can be got rid of so that no trace of

it can be found, a murderer who has done so is not to be convicted. That is not the

% Templinv. State, 677 SW.2d 541, 543 (Tex.App. 1983) (Tab #43); see also, Bruner
v. People, 156 P.2d 111, 118 (Co. 1945). (Tab #9).

% Statev. Lerch, 677 P.2d 678, 690 (Or. 1984) (Tab #39).
0 Statev. Lerch, 677 P.2d 678, 680 (Or. 1984) (Tab #39).
®1 Statev. Lerch, 677 P.2d 678, 690 (Or. 1984) (Tab #39).
2 McDuff v. State, 939 SW.2d 607, 623 (Tex.Crim.App. 1997) (Tab #45).
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law.”®® Sir Matthew Hale did not say, “and it is often quoted as though he had said, that
you cannot convict aman of murder unless you can produce the body.”®*
1 Death can be proven by circumstantial evidence.

In R. v. Bowen, the court held that deeth of the victim could be shown by
evidence she did not disappear, or commit suicide. The court pointed to evidence that the
victim believed suicide was a very sdfish act and inconsderate of the loved onesyou
leave behind.®> The Court said desth could aso be inferred because she did not take her
pain medication with her or place anew order for the pills even though she was known to
take up to eight of these pillsa day.®®

In Dansby v. State, the Court held that desth could be proven by facts that the
mother and son were never seen again by any of the family, the mother never returned to
work, the mother never picked up her paycheck for the month of March, and the vehicle
in which the two victims were driving in was found abandoned by the side of the road.®’

InR. v. Onufrejczyk, the Court found that desth could be shown by way the fact
that the victim never went to the doctor, astold to the police by the defendant, he never
went back to Poland, where his family was, he never contacted his family in Poland, even

though he regularly did, etc.®®

= |d. (Tab #45)
“ |d. (Tab #45).

s R.v. Bowen, (Court of Appea 1999). (Tab D).

o
>

Id. (Tab D).

« Danshy v. State, 675 S0.2d 1344, 1347-1348 (Crim. App. Alabama, 1995) (Tab #1).

8 R. v. Onufrgjczyk, 1 QB 388 (Crim. App. 1955) (Tab A).
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Hence, many cases throughout the U.S., Canada, and Britain have established the
aleged victims degth through different circumstantia evidence. Evidence that people
lose contact with family members they generaly keep in contact with, evidence that the
victim no longer goes to work where they consistently show up for work, lack of activity
in bank accounts, no appearance of intent to leave (i.e. automobile abandoned, no clothes
packed, al identification left behind, money left behind, not telling anyone their plan to
leave etc.) All of these examples and more are used in Courts to establish degth of the
aleged victim through circumgtantia evidence.

2. Criminal agency can be proven by circumstantial evidence.

In Baughman v. R. the court found sufficient circumgantial evidence to prove the
defendant committed the murder. The court found that if hiswife had smply falen over
the edge of the building her body would not have landed so far out, where she would
have falen further away from the building if she were pushed®® In Sate v. Thibodeaux,
death was shown to be by criminal agency because autopsy showed evidence of
gtrangulation.” In People v. Seifert the Court found the defendant guilty of murder
because blood, and other evidence found at the murder scene was aso found within the
defendant’s vehicle™ In People v. Scott the court found there was sufficient evidence to
show that the defendant killed his wife because he did things within aweek of her
disappearance, which showed he believed she was not coming back. For instance, he

sold off her clothes, gave her makeup to his daughters, something the victim would never

* Baughman v.R., (Privy Council 2000). (Tab E).

" State v. Thibodeaux, 750 S.0.2d 916, 921 (La. 1999). (Tab #25).

" Peoplev. Sefert, 152 A.D.2d 433, 443 (NY 1989) (Tab #36).
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have dlowed, the fact that the appellant was the last person seen with the victim, and
neighbors heard the gppellant and the victim arguing the night she disappeared.” It has
been held that, where the indictment charges that the murder was committed in some way
and manner and by some means, instruments and wegpons to the jury unknown, it is
aufficient.”®  For instance, “while not describing the wegpon used to effect the death, it
does, asis permissible, dlege that the means employed by the defendant whereby he
deprived the deceased of hislife were unknown.””* Hence, dlegations may statein the
dternative the manner and instrumentality of deeth or may state that desth was caused by
ameans or insrumentdity unknown.”

3. Theidentity of thekiller can be proven by circumstantial
evidence.

The mgority of U.S. states recognize that the defendant need not be proven as the
killer in order to prove corpus ddlicti, however, it necessary in order to convict the
defendant for murder. For instance, Montana states that proof that the accused was the
crimind agency causng the death is not an dement of the corpus ddlicti; but it is
required to convict the accused.” “The prosecution is not required to prove the identity
of the perpetrator of the crime as part of the proof of the corpus ddlicti, nor is the identity
of the victim required to be proven. Proof that the defendant was the person who

engaged in the unlawful conduct is of course necessary for a conviction, but it is not an

" Pepplev. Scott, 274 Cal. App.2d 905, 909 (Cal. App. 1969) (Tab #6).
= Statev. Poor, 228 S\W.2d 810, 813 (Mo. 1921) (Tab #32).
7 Satev. Poor, 228 S\W.2d 810, 813 (Mo. 1921) (Tab #32).

5 Statev. Owens, 359 S.E.2d 275, 277 (S.C. 1987) (Tab #41).
7 Statev. Lieberknecht, 608 S.W.2d 93, 98 (Mo.Ct.App. 1980) (Tab #33).
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element of the corpus ddlicti.””” “Proof that the defendant was the person who engaged
in the unlawful conduct is necessary for a conviction, but it is not an eement of the
corpus ddlicti.”"®

Circumgtantia evidence may be used to show that the defendant isindeed the
person who committed the murder.” “The fact that a crime has been committed (corpus
delicti), and that it was done by the defendant, may be lawfully established by
circumgtantia evidence done.”®® For ingancein Johnston v. State, circumstantial
evidence proved the defendant was the murderer because the victim’s blood was found in
the trunk of hiscar.®* In People v. Avery, the court found the defendant to be the
murderer because of conflicting stories she told to various people.®

This rule remains true in both Canada and Britain. Canada has dways held this
fact to betrue. “Circumgtantid evidence is admissble to prove the identity of the
remains and aso the identity of the person who caused the death.”®®* As Britain has
adways held that al dements of a crime may be proven by circumstantia evidence as

long as it does so beyond a reasonable doubt.®

" Statev. Hansen, 989 P.2d 338, 345 (Mont. 1999) (Tab #34).

8 State v. Hansen, 989 P.2d 338, 347 (Mont. 1999) (Tab #34).
Womack v. State, 161 So. 747 (Miss. 1935) (Tab #31).

» Statev. Lerch, 677 P.2d 678, 689 (Or. 1983) (Tab #39).

= Johnston v. State, 578 N.E.2d 656, 660 (Ind. 1991). (Tab #19).

22 Peoplev. Avery, 410 N.E.2d 1093, 1095-1098 (I1l. 1980). (Tab #17); see also, State
v. Johnson, 556 P.2d 168 (Kan. 1976). (Tab #22).
& Qupra note .

©
b

Supra note.

a8



4, Theidentity of the victim can be proven by circumgantial
evidence.

“Although it was not necessary for the date to prove the identity of the victim to
satisfy its burden concerning the corpus delicti rule, the state does have the burden of
proving beyond a reasonable doubt that the person named in the indictment as being
murdered is the same person proved murdered at trid. This may be done by
circumstantid evidence”® Moreover, it has been held that a State is not required to
conduct DNA test on a decomposing body in order to prove the identity of the victim is
indeed that of the corpse. Other circumstantial evidence can be used to prove this®®

In State v. McClurg, the victim's charred remains were identified by pieces of
clothing remaining on corpse, which was identified by the victim’s son as belonging to
hismother.®” In Pressley v. Sate, hisbdt that was found near the remains of an
unidentifiable body identified the victim.®

In Sate v. Berry, the Court held that

Circumstantia evidence which may be admitted to establish the victim's

identity may include fingerprints, medica and denta testimony, fragments

of bone and portions of abody, clothing found on or near the body, other

persond effects found on or near the body, photographs of the living

victim or of the body, a dying declaration, and other kinds of evidence®
Courts through the U.S,, Britain, and Canada have aso accepted that remains can be

proven by circumstantia evidence to be the aleged victim of the crime.

8 Satev. Lieberknecht, 608 S.W.2d 93, 101 (Mo.Ct.App. 1980) (Tab #33); see supra
notes.

8  Statev. Berry, 2000 WL 1100330, 5 (Tenn.Crim.App. 2000) (Tab #42).
#  Statev. McClurg, 300 P. 898, 915 (Idaho 1931) (Tab #16).

® Presdey v. State, 53 S.E.2d 106, 108 (Ga. 1949). (Tab #13).
»  State v. Berry, 2000 WL 1100330, 5 (Tenn. Crim. App. 2000) (Tab #42); Gibson v.
Commonwedlth, 192 SW.2d 187, 188 (Ken. 1946). (Tab #24).

a4



5. Different degreesor types of murder can also be proven by
circumstantial evidence.

The court held in State v. Anderson, that an accused’ sintent could be drawn from
the act itsdf or from existing circumstances® In Jones v. Sate, intent to kill was
edtablished by the fact that an infant was beaten to deeth, obvioudy ruling out hypotheses
of natural causes and suicide®® In addition, the court held in State v. Rice, thet the
defendant’ s intent to murder was proven when he continued to beat his wife after she had
lost consciousness.

A) Effect of the International Criminal Tribunal of Yugodavia finding

Dusko Tadic not guilty of murder.
The Tribund found that the castration events taken place at the Omarska Hangar building
on June 18, 1992 did in fact occur but nevertheless did not hold Tadic accountable® The
Tribuna concluded that “the Prosecution had failed to elicit clear and definitive evidence
from witnesses about the condition of the four prisoners after they had been assaulted, let
donethat they died or that death resulted from the assault upon them.”®* It was not
deemed sufficient that the four men never returned to their cells or were ever seen again

by the witness.*®

® Statev. Anderson, 409 A.2d 1298, 1296 (Md. 1984) (Tab #26).

= Jones v. State, 701 N.E.2d 863, 868 (Ind. 1998). (Tab # 20).
= Statev. Rice, 932 P.2d 981, 997 (1997). (Tab #23).

¢ MICHAEL P. ScCHARF, INTERNATIONAL DEcisioN: Prosecutor v. Tadic, 91 A.J.1.L. 718,
719 (October, 1997) (Tab J).

“1d. (TabJ).

= 1d. (TabJ).
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1 Reasons why Dusko Tadic was not convicted.

The reason for the judges conservative gpplication of the corpus delicti rule could
be aresult of the fact that reports that surfaced during the deliberations told that after the
Government of Bosnia had convicted a Bosnian Serb of murder and sentenced him to
degath, his aleged victim were discovered to be dive and well in another part of Bosnia®®
Furthermore, the conservative gpplication of the corpus delicti rule could be aresult of
the presiding judge, Gabridle Kirk MacDonad, “who was aformer federa district court
judge in Texas, the only stat which until recently statutorily required “the body of the
deceased or portions of it “ for amurder conviction.”®’

2. How the Dusko Tadic case can be distinguished.

Firg, there is no concern that a person found guilty of murder will be sentenced to
degth beforeit is discovered the aleged victims of the crime are Hlill dive because the
ITCR does not have a death penalty. Moreover the ICTR has a provision that would
reopen the investigation of a conviction where there is evidence the conviction was
incorrect. Hence, the concernsfacing the ICTY in the case of murder convictions does
not apply to the ICTR obviating the need for such a conservative application of the

corpus ddlicti rule.

= 1d. (TabJ).

o 1d. (TabJ).
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