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[.INTRODUCTION AND SUMMARY OF CONCLUSIONS
A. ISSUE
This research memorandum seeks to examine the following issue:

Does a Defendant have an Unlimited Entitlement to be Represented

by the Attorney of hisher Choice When the Attorney will be

Appointed by the Triad Chamber and Paid by the Tribuna ?*

B.SUMMARY OF CONCLUSIONS

An indigent defendant does not have an unlimited entitlement to be represented
by the attorney of hisor her choice. The ICTR Rules of Procedure and Evidence clearly
date in Rules 44 and 45 that assgnment of counsd is administered by the Registrar of
the Tribuna. The Regigtrar provides alist to the defendants of counsd that are
authorized to appear before the tribuna. The defendant then requests certain counsel
members and the Regigtrar takes the preferences of the defendant into consideration
when it issues its decison on the assgnment.

This memorandum is organized asfollows. Part 11 briefly describes the factud
background of the issue of the gppointment of counsel. Part 111 assesses the internationa
precedent relevant to the assgnment of counsd up through and including the practice of
the ICTR and the ICTY. Findly, Part Il discusses nationd laws and precedent
governing how various countries treat the issue.

Part |1 explains that under the law of the ICTR Statute and the Directive on the
Assignment of Defense Counsdl, accused defendants have the right to be asssted by
counsd. Thisright to counsd, as argued by ICTR indigent defendants, encompasses the
“right” to choose their counsd from theligt of qualified attorneys. The practice of the
ICTR Registrar has enabled indigent defendants to submit requests for gppointment of
counsel. However, this practice of choosing appointed counsd remains subject to the
find gpprova of the Regidrar.

Part 111 establishes the procedura basis of the assignment of defense counsdl for
the ICTR. Rules44 and 45 of Procedure and Evidence for the ICTR are smilar to the
ICTY but the Rules have expanded to include extra requirements such as the defense

! See United Nations International Criminal Tribunal for Rwanda [hereinafter ICTR], Office of the
Prosecutor, Legal Research Topics No. Nine, Facsimile dated 27 August 2000. The focus of this paper is
derived from the facsimile that stated and asked the following. “The Registry generally providesa
defendant with alist of approved attorneys from which one may be selected. Some defendants have
reguested specific attorneys who are not on thelist. If the attorney agrees to accept the caseand is
otherwise qualified, the Registry will usually accommodate the defendant by placing the attorney on the list
and appointing him/her to represent the defendant. However, in some circumstances this might not be
possible. For instance, the attorney might not meet the Tribunal’ s requirement of experience. Or, the
attorney might have a perceived conflict of interest that the defendant and the attorney would be willing to
ignore, but the Tribunal would not.”



counsd for the ICTR must have at least ten years rlevant experience. The ICTR
decisons from both the Trid Chamber and Appeds Chamber have affirmed that an
indigent defendant does not have the “right” to choose their own counsel. The precedent
established by past war crimes tribunals have been in practice to appoint counsd that the
defendant requests. However the decision on the gppointment has dways been subject to
the Regidrar’ sfind acceptance. The ICTR isthefirg timein which an indigent
defendant has argued that he has a“right” to choose his own counsdl. Internationa
gandards and guiddines originating from the European Court of Human Rights and the
United Nations Human Rights Committee have affirmed that legal counsel should be
gppointed for the defendant, with a cavest that the Court has the final decision of who is
gppointed to represent indigent defendants.

The second section of Part 111, discusses nationd precedents and practicesin the
gppointment of counsdl. The United States unequivocally appoints al indigent
defendants counsdl and maintains public defender programs where attorneys are selected
by the courts specificaly to represent indigent defendants. In Canada, the administration
of justice isunder the jurisdiction of each province. However, even the Supreme Court
of Canada has held that there is no condtitutiond right to be assigned counsel of a
defendant’ s own choosing if the accused is indigent and subject to aprovincid legd ad
program. England is the opposite of the United States in terms of gppointing counsd.
Pursuant to their Legd Aid Act, an indigent defendant in acrimina case hasachoice as
to which solicitor and counsd he employs. Lagtly, South Africa before their new
Condtitution in 1994 alowed indigent defendants to choose their own counsd. Yet, since
the new Condtitution was adopted, there exists no right to choose gppointed defense
counsd in South Africa

II. FACTUAL BACKGROUND

There is no question that each accused defendant has the right to be assisted by
defense counsd. Thisisthelaw asit appears under Article 20 of the ICTR Statute and
Article 2 of the Directive on the Assgnment of Defense Counsdl. However, in the case
of the ICTR defendants, al of whom have satisfied the requirement of indigency, the
issue that arose is whether they have a“right” to choose their counsd fromthe ICTR's
Regigtrar’slist or whether they must accept counsel selected by the Registrar.

In practice, the ICTR Regigirar has provided indigent defendants with alist of the
qudified defense counsdl and curricula vitae and enabled them to choose.? However, two
or three detainees have indgsted on requesting defense counsd who are not on the
Regigrar’slig. In doing this, the defendants have sought to turn the privilege afforded to
them by the Regidrar, into a“right,” which higoricaly, does not exigt in any of the
internationd tribunals and most national laws. The practice of choosing gppointed
counsel has always remained subject to the stated rules and procedures of the tribunal,
dlowing the Regidrar thefind choice.

[1l. LEGAL DISCUSSION

2 International Criminal Tribunal for Rwanda, Press Releases, ICTR Updates and Bulletins: Note on
Assignment of Defence Counsel, (Arusha, 22 Feb. 1999)
<http://www.ictr.org/ENGL | SH/PRESSREL /defence.html >. [Reproduced in the accompanying notebook
at TAB #5]




A.THE ICTR STATUTE AND THE RULES OF PROCEDURE AND EVIDENCE
The Internationa Crimind Tribund for Rwanda was established in 1994 when the

United Nations Security Council adopted Resolution 9552 In Article 14 of the Statute
annexed to that resolution, the Council provided that the judges should adopt the rules of
procedure and evidence “for the conduct of the pre-trial phase of the proceedings, trids
and appedls, the admission of evidence, the protection of victims and witnesses and other
appropriate matters of the Internationd Tribuna for the Former Y ugodaviawith such
changes as they deem necessary.” Article 17 of the Statute, Investigation and
preparation of indictment, provided that “If questioned, the suspect shall be entitled to be
assisted by counsel of hisor her own choice, including the right to have legd assstance
assigned to the suspect without payment by him or her in any such case if he or she does
not have sufficient meansto pay for it....” These two articles, when read together, form
the basis for the present day rules of procedure and evidence which has since been
amended to include some additiond requirements for the attorney’s counsd to meet in
order to represent the indigent defendant or the accused.

The ICTR Statute, in Article 20(4)(d), Rights of the accused, guarantees the
defendant’ s right to lega assstance, in the following terms:

the accused shdl be entitled to the following minimum guarantess...to

be tried in his presence, and to defend himself in person or through

lega assistance, of this right; and to have legal assistance assigned to

him, in any case where the interests of justice so require, and without

payment by him in any such caseif he does not have sufficient means

to pay for it;°

The question of the right to appointment of counsd and ultimately who makes the choice
of anindigent defendants counsd emerge within severd of the tribund’ s rules of
procedure.

Rule 42, Rights of Suspects during Investigation, outlines a suspects rights when

guestioned by the Prosecutor. It provides:

%3 J. Oppenheim & W. van der Wolf, Global War Crimes Tribunal Collection, 247, 247 (J. Oppenheim &
W. van der Wolf eds, 2000). [Reprinting of U.N. Security Council Resolution 955 (1994) establishing the
International Criminal Tribunal for Rwanda and the Rules of Procedure and Evidence, U.N. Doc.
ITR/3/REV.1 (1995), entered into force 29 June 1995.] [Reproduced in the accompanying notebook at
TAB #25]

4 1d. at 253. [Reproduced in the accompanying notebook at TAB #25]
®1d. at 254. [Reproduced in the accompanying notebook at TAB #25]
® International Criminal Defence Attorneys Association, |CDAA Reports, Publications and Resolutions

Online, at 1 (visited Nov. 24, 2000) <http://www.hri.ca/partners/ai ad-icdaa/icc/counsel.html >.
[Reproduced in the accompanying notebook at TAB #2]




A) A suspect who isto be questioned by the Prosecutor shall have the
following rights of which he shal be informed by the Prosecutor
prior to questioning, in alanguage he speaks and understands:

(i) theright to be asssted by counsd of his choice or to have legd
assistance assgned to him without payment if he does not have
sufficient meansto pay for it;’

The right to be assisted by counsdl is an unfettered guarantee in this rule; however the
choice of counsd islimited if the defendant isindigent. The language and phasing of the
rule clearly indicates that if the defendant is able to pay for lega counsd, thereisaright
to be assisted by counsel of the defendant’ s own choosing provided counsel meets the
Tribund’s qudifications. However, if the defendant isindigent, then the later part of the
sentence gpplies, namely that legal assstance will be “assgned to him.” This language
suggests no choice on the part of the defendant.

Rule 44 of the rules of procedure and evidence as amended on June 26, 2000, sets
out the following requirements for the agppointment and qudifications of counsd:

B) Counsdl engaged by a suspect or an accused shdl file his power of
attorney with the Regidtrar at the earliest opportunity. Subject to
verification by the Regigirar, acounsd shdl be consdered
qudified to represent a suspect or accused, provided that heis
admitted to the practice of law in a State, or isa Univerdty
professor of law.

C) Inthe performance of their duties counsel shall be subject to the
relevant provisions of the Statute, the Rules, the Rules of
Detention and any other rules or regulations adopted by the
Tribuna, the Host Country Agreement, the Code of Conduct and
the codes of practice and ethics governing their profession and, if
applicable, the Directive on the Assignment of Defense Counsdl.®

73J. Oppenheim & W. van der Wolf, Global War Crimes Tribunal Collection, 247, 269 (J. Oppenheim &
W. van der Wolf eds., 2000). (Reprinting of U.N. Security Council Resolution 955 (1994) establishing the
International Criminal Tribunal for Rwanda and the Rules of Procedure and Evidence, U.N. Doc.
ITR/3/REV.1 (1995), entered into force 29 June 1995.) (Emphasis added.) [Reproduced in the
accompanying notebook at TAB #25]

8 International Criminal Tribunal for Rwanda: Rules of Procedure and Evidence, U.N. Doc. ICTR/3.Rev. 8
(1996), adopted by the Tribunal on July 5, 1995,
<http://www.ictr.ora/ENGL | SH/rules/260600/index.html >. In thislatest version, thereisanew section as




Rule 45, Assignment of Counsel, describesthe list of counsdl, how the attorneys
aoply to have their names added to the Registrar’ s lit, the procedure for assgning
counsd to indigent defendants and the mention of circumstances in which the Registrar
would replace counsdl. Pursuant to this Rule, the Registrar maintains alist of counsd
who “speak one or both of the working languages of the tribund [French or English],
meet the requirements of Rule 44, have at least 10 years relevant experience, and have
indicated their willingnessto be assigned by the Tribund to indigent suspects or
accused....”® Itisworth noting that athough the ICTR Rules of Procedure were modded
after those adopted by the Internationa Crimina Tribuna for the Former Yugodavia'®
the requirement of ten years of rlevant experienceisuniqueto the ICTR. TheICTR has
greetly expanded the initid verson of the rulesto give grester meaning to ambiguous
phrases.

The procedure for assigning counse to an indigent defendant in Rule 45 hasthree
parts. Thefirst part providesthat arequest for assignment of counsd is to be made to the
Regidrar. Pursuant to the second part, the Registrar inquiresinto the financid means of
the suspect or accused and makes a determination of indigence. “To date, dl of the

accused personsin the custody of the ICTR have claimed to be indigent, requiring

part of Rule 44 that deals with Duty Counsel. Duty counsel, as stated in thisrule, is subject to the same
requirements as assigned counsel under Rule 45. Their purposeisto provide an accused defendant with
counsel at the detention facility or if a suspect istransferred under Rule 40 and is unrepresented at any time
after being transferred to the Tribunal. The Registrar will appoint duty counsel from alist maintained by

the Registry. Duty counsel will represent the accused or suspect and provide initial legal advice and
assistance until such time when counsel is engaged by the suspect, or assigned under Rule 45. [Reproduced
in accompanying notebook at TAB #4]

°|d. at 5. [Reproduced in accompanying notebook at TAB #4]

1 The International Criminal Tribunal for the Former Y ugoslavia hereinafter will be referred to asthe
ICTY.



appointed defense counsd.”** Thethird part statesthat “If he [Registrar] decides that the
criteriaare met, he shdl assgn counsd from theligt; if he decides to the contrary, he

shall inform the suspect or accused thet the request isrefused.”*? Thisrule dearly
edtablishes the fact that the Regigtrar is the person who assigns counsd for indigent
defendants, not the converse that defendants themsdlves have aright to choose counsdl
from the Regigrars lidt.

Rule 45, sections (D), (H) and (1) delve deeper into the procedura problemsif a
request is refused, when and who replaces an assgned counsd and lastly, when counsdl
would be permitted to withdraw. Rule 45(d) states that “If arequest is refused, a further
reasoned regquest may be made by the suspect or the accused to the Registrar upon
showing a change in circumstances”*® Section (H) of the same rule addresses the
Stuation where “Under exceptiona circumstances, at the request of the suspect or
accused or his counsdl, the Chamber may ingtruct the Registrar to replace an assigned
counsdl, upon good cause being shown and after having been satisfied that the request is
not designed to delay the proceedings.™** Ladtly in section (1), the rule speaks about the
duty of assigned counsel and contemplates the situations where counsdl is permitted to

withdraw from acase. It Sates:

 International Criminal Tribunal for Rwanda, Press Releases, ICTR Updates and Bulletins: Note on
Assignment of Defence Counsel, (Arusha, 22 Feb. 1999)
<http://www.ictr.org/ENGL | SH/PRESSREL /defence.html>. [Reproduced in accompanying notebook at

TAB #5]

2 International Criminal Tribunal for Rwanda: Rules of Procedure and Evidence, U.N. Doc. ICTR/3.Rev. 8
(1996), adopted by the Tribunal on July 5, 1995,

<http://www.ictr.ora/ENGL | SH/rules/260600/index.html >. [Reproduced in accompanying notebook at
TAB #4]

¥ |d. at 5. [Reproduced in accompanying notebook at TAB #4]

¥ |d. at 5. [Reproduced in accompanying notebook at TAB #4]



It is understood that Counsd will represent the accused and

conduct the case to findity. Fallureto do so, absent just cause

approved by the Chamber, may result in forfeiture of feesin

whole or in part. In such circumstances the Chamber may

make an order accordingly. Counsel shal only be permitted to

withdraw from the case to which he has been assgned in the

most exceptiond circumstances.'®
These sections when combined as awhole relate to the Stuations wherein the Registrar
has aready appointed counsd. Yet, the ICTR Statute is sllent with respect to the issue of
an indigent defendant’ s choice of his own counsd if that counsdl isnot on the list
maintained by the Regidrar. This Slence suggests that the drafters of the Rules did not
envision that indigent defendants would be given a choice, because the decision was left
to the discretion of the Regidirar who assigns counsdl if a defendant is indigent.
However, the question arose in a case before the ICTR as to whether an indigent
defendant could be represented by a Canadian lawyer not presently available on the
Regigrar' slig.

B. THEICTR'sCASE LAW
Both the ICTR Trid Chamber and ICTR Apped Chamber decisions affirm Rules
44 and 45 of Procedure and Evidence for the Tribunal. The cases uphold an indigent
defendant’ s right to counsdl but not of their own choosing. The Registrar maintains the
right to gppoint counse for indigent defendants from itslist of quaified counsd. The
gstandards for appointing counse are found in the Directive on the Assgnment of Defense
Counsd.
The ICTR in amendments adopted on June 6, 1997 to the Directive on the

Assgnment of Defense Counsdl reference the scope of the assignment of counsel when

5 |d. at 5. [Reproduced in accompanying notebook at TAB #4]



gppointed by the Regidtrar. Article 3 of the Directive states clearly that a person who has
insufficient means and is being prosecuted before the Tribuna may be assigned counsdl
free of charge™® Article 10(A)(1) of the same directive states that after the suspect has
been deemed indigent, the Registrar shdl decide “to assgn Counsdl and choose for this
purpose a name from the list drawn up in accordance with Article 13" Article 15(A)(ii),
gtates that “no counsd shdl be assigned to more than one suspect or accused unless the

case involve the same suspect or accused.”’

1. ICTR TRIAL CHAMBER DECISIONS
The ICTR, in adecison rendered by Tria Chamber | on June 11, 1997, In the
Matter of Ntakirutimana affirmed the Regigtrar’ s power asthe fina decison-maker for
assgnments of defense counsd. The decision offered some suggestions on how to
baance an indigent suspects right to afair trid and the rules established by Tribund.
The Chamber stated:

Wheress, the principle having thus been set out that the final decision for
the assgnment of counsd and of the choice of such counsel restswith the
Regidrar, the Tribuna submits nonetheless that, mindful to ensure that the
indigent accused recaives the most efficient defense possible in the
context of afair trial, an indigent accused should be offered the possibility
of designating the counsd of his or her own choice from the list drawn up
by the Regidtrar for this purpose, pursuant to Rule 45 of the Rules and
Article 13 of the Directive, the Registrar having to take into consideration

16 International Criminal Tribunal for Rwanda: Directive on the Assignment of Defence Counsel, U.N.
ICTR/2/L.2, January 9, 1996, amended on July 1, 1999.

<http://www.ictr.ora/ENGL | SH/basi cdocg/directiveadc.html >. [Reproduced in accompanying notebook at
TAB #3]

172 VirginiaMorris & Michael P. Scharf, The International Criminal Tribunal for Rwanda 74, 85 (1998).
[Reproduced in accompanying notebook at TAB #22]



the wishes of the accused, unless the Registrar has reasonable and valid
grounds not to grant the request of the accused.*®

The principle of afair trid through the assgnment of counsd isrestated in the
aforementioned decison by the ICTR Trid Chamber with an added cavest that an
indigent accused “ should be offered the possibility” of designating the counsel of his own
choice from the Registrar’ s list.*® The language of the decision continuesin the same
tone, when the Court stated the Registrar should “take into congderation the wishes’ of
the accused as if to say the Registrar may tolerate the practice of choosing counsdl. But
the Court does not use words like “shall,” “must,” “command,” or “order” to describe
how the accused’ s choice should be factored into the Registrar’ sdecison. Itissmply a
request made by the accused, in the hope of retaining the counsel he has chosen.

The ICTR Regigtrar issued a moratorium on the assgnment of French and
Canadian lawyers to indigent suspects on November 18, 1998. The Registrar sated that
the ban on these lawyers was a temporary measure to combat the “ over-representation”
of lawyers from these two countries. Furthermore, the Registrar said it was imposed not
only to obtain a*“ better digtribution in the representation of different legd systems’ but

a0 because “a cartain group of lawyers was trying to take over dl the lega

'8 International Criminal Defence Attorneys Association, Documents presented during the United Nations
Preparatory Conference on |CC Rules of Procedure and Evidence 26 July-13 August 1999, Freedom of
Choice of the Defence Counsel at 8 (July, 1999) <http://www.hri.ca/partners/ai ad-icdaal/icc/counsel .html >.
[Reproduced in accompanying notebook at TAB #1]

In the case of Pauline Nyiramasuhuko, the accused raised the issue regarding the assignment of co-counsel.
The ICTR decided using similar language as above, that the Registrar must also take into account, among
other things, “the resources of the Tribunal, the proven skill and experience of the legal systems, without
distinction, and consider the age, gender, race or nationality of candidates.”

See also International Criminal Tribunal for Rwanda, The Prosecutor v. Pauline Nyiramasuhuko, ICTR-97-
21-T, Decision on Nyiramasuhuko's Preliminary Motion Based on the Defects in the Form and the
Substance of the Indictment (Nov. 1, 2000)

<http://www.ictr.org/ENGL | SH/cases/Nyiramasuhuko/decisions/011100.html >. [Reproduced in
accompanying notebook at TAB #17]

¥ 1d. [Reproduced in accompanying notebook at TAB #1]



representation” of ICTR detainees®® To date, the ICTR had appointed defense counsel
from these two countries in disproportionate numbers- -nearly one-hdf of al
appointments.”** The ban that lasted until October 27, 1999 meant that these French and

Canadian lawyers, though on the Regigtrar’ sligt, could not be assigned.

2. ICTR APPEALSCHAMBER DECISIONS

An Appeals Chamber decision on October 27, 1999 ended the moratorium on
French and Canadian lawvyers assgnment to indigent defendants. The first indigent
defendant to receive counsd after the ban was former Rwandan Mayor, Jean-Paul
Akayesu. The Registrar was ordered by the Appeas Chamber to assign Canadian
lawyer, John Philpot to Akayesu's defense. When asked about the practice of assgning
counsel, the Regidtrar, Dr. Agwu Okdli, said that “an indigent accused would be asked to
choose three or four lawyers as dternative choices from the overdl list of gpproved
counsd.” But, he added “we will assign, and we may or may not choose a Canadian
lawyer.”?? The Regidrar judified this by gtating, “ICTR judges had made it clear that the

assignment of defense counsd remained the domain of the Registrar.”

2 |CTR Registrar Lifts Ban on French and Canadian Lawyers, Fondation Hirondelle Online, [Information,
Documentation and Training Agency, (IDTA) Arusha (Tanzania): The Project, The ICTR on-ling]
ICTR/REGISTRAR (Oct. 27, 1999) <http://www.hirondelle.org>. [Reproduced in accompanying notebook
at TAB #6]

# International Criminal Tribunal for Rwanda, Press Releases, ICTR Updates and Bulletins: Note on
Assignment of Defence Counsel, (Arusha, 22 Feb. 1999)

<http://www.ictr.oro/ENGL | SH/PRESSREL /defence.html >. [Reproduced in accompanying notebook at
TAB #5]

2 |CTR Registrar Lifts Ban on French and Canadian Lawyers, Fondation Hirondelle Online, [Information,
Documentation and Training Agency, (IDTA) Arusha (Tanzania): The Project, The ICTR on-lin€]
ICTR/REGISTRAR (Oct. 27, 1999) <http://www.hirondelle.org>. [Reproduced in accompanying notebook
at TAB #6]

% |d. [Reproduced in accompanying notebook at TAB #6]
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Inthe Trid Chamber’s Judgement ruling issued on September 2, 1998, in the case
of Jean-Paul Akayesu, paragraph 13 outlines the many assgnments of counsd the
Registrar made during the course of the defendant’stridl. The Regigtrar assigned first
John Sheers, then Michadl Karnavas, John Philpot, Nicolas Tiangaye and Petrice
Monthé* Each time an attorney withdrew from representation, the Registrar assigned
new counsd to represent Akayesu pursuant to the Trial Chamber’ s orders. The Trid

Chamber wanted to ensure that Akayesu was represented by counsel throughout histrial.

Another case before the Appeals Chamber involved, the ex-Rwandan Prime
Minister, Jean Kambanda, who had been sentenced to life imprisonment on September 4,
1998, after pleading guilty to genocide and crimes againgt humanity, asserted a clam that
he had been denied the right to alawyer of hischoice. On October 19, 2000, the Appeds
Chamber answered the claim by stating that there was no automatic right for receiving
legal assgtance to have alawyer of their own choosing and “If Kambanda was unhappy
with hislawyer, he had ample time to complain but did not do s0.”"# The Appeds
Chamber refers on this point “to the reasoning of Tria Chamber | in the Ntakirutimana case

and concludes, in the light of atextual and systematic interpretation of the provisions of the Statute and the

Rules, read in conjunction with relevant decisions from the Human Rights Committee and the organs of the

2 International Criminal Tribunal for Rwanda, The Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-

T, Judgement (Sept. 2, 1998) <http://www.ictr.org/ENGL | SH/cases/ A kayesu/judgement/akay001.html >.
[Reproduced in accompanying notebook at TAB #15]

% UN Appeals Court Rejects Former Rwandan Premier’s Appeal, Confirms Sentence, Fondation Hirondelle
Online, ICTR/IKAMBANDA (Oct. 19, 2000) <http://www.hirondelle.org>. [Reproduced in accompanying
notebook at TAB #7]
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European Convention for the Protection of Human Rights and Fundamental Freedoms, that the right to free

legal assistance by counsel does not confer the right to choose one’s counsel.” 2

In February of 1999, the ICTR Regidrar issued a Position Paper explaining its
position on the assgnment of defense counsdl. The Paper Sates.

under law, there exigts aright to have defense counsdl; secondly, that

thisright is universally understood as aright to have defense counsdl

assgned to oneif oneisunableto retain alawyer for himsdf or

hersdf; and thirdly, that in the case where defense counsd isbeing

appointed free of charge, there does not exist any right to choose a

particular individua to serve as gppointed defense counsd.?’
The ICTR has provided the indigent suspects with alist of qudified defense counsd and
curricula vitae and “enabled them to choose. Thiswasfirst done by providing successive
short lists to the detainees, and later modified by presenting the full list of lawyers at
once.”?® In practice, a the request of some detainees, the ICTR Registrar has added some
defense counsel not originaly on thelist in order to facilitate the detainees’ choice of
counsel.?® Moreover, two to three detainees have insisted on requesting defense counsel
outside the established guiddiines® By asking the Registrar for these defense counsd,

the detainees are arguing that they have aright to choose their own counsdl, but because

the suspects are indigent, the right that exists is actudly only to be assgned counsd.

% International Criminal Tribunal for Rwanda, Jean Kambanda v. The Prosecutor, Case No. ICTR 97-23-
A, Judgement at 7 (Oct. 19, 2000)

<http://www.ictr.org/ENGL | SH/cases/K ambanda/judgement/191000.html >. [Reproduced in accompanying
notebook at TAB #16]

#" |International Criminal Tribunal for Rwanda, Press Releases, |CTR Updates and Bulletins: Note on
Assignment of Defence Counsel, (Arusha, 22 Feb. 1999)

<http://www.ictr.oro/ENGL | SH/PRESSREL /defence.html >. [Reproduced in accompanying notebook at
TAB #5]

% 1d. at 2. [Reproduced in accompanying notebook at TAB #5]
21d. at 3. [Reproduced in accompanying notebook at TAB #5]

%01d. at 3. [Reproduced in accompanying notebook at TAB #5]



C. THE PRECENDENT OF OTHER INTERNATIONAL TRIBUNALS
1. ICTY DECISIONS

The ICTY Trid Chamber I, interpreted the right of a defendant to the assignment
of counsd in its decision dated June 24, 1996 in the cases of DelaliE, MuciE, DeiE and
Landzo. ThelCTY Trid Chamber stated:

The Statute does not specifically sate that the right to assigned counsd is

aso aright to assgned counsd of the accused’ s own choosing. [ndeed,

the right to assgned counsel under the Directive is not totaly without

limit- -counsd may only be assigned if they are on alist maintained by the

Regidrar of the International Tribund...however, the practice of the

Regigiry of the International Tribunal has been to permit the accused to

sdect any avallable counsd from thislist and to add counsdl to the ligt if

selected by an accused, provided that such counsd meets the necessary

criteria The Trid Chamber supports this practice, within practical

limits3®
The ICTY thus recognized that indigent defendants do not have aright to choose their
own counsel. The opinion suggests that the practice of the Registry permitting the
accused to sdlect any available counsd from thelist is not aright, but a privilege. The
language in the decison is carefully worded to dlow the practice to continueif it is
“within practica limits” Thismeansthat if the practice impedes the duties of the

Regigtrar in gppointment of counsd, the practice should give way to the Rule. The Rules

% John R.W.D. Jones, The Practice of the International Criminal Tribunals for the Former Yugoslavia and
Rwanda, 259-264 (2d ed. 2000). [Reproduced in accompanying notebook at TAB #23]

See also International Criminal Tribunal for the Former Y ugoslavia, The Prosecutor v. Delalic et al.

(“ Celebici”), Statement of the Trial Chamber at the Judgement Hearing (Nov. 16, 1998)
<http://www.un.org/icty/pressreal/cel-sumj981116e.html >. [Reproduced in accompanying notebook at

TAB #21]
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of Procedure State that the Registrar gppoints counsal and empower the Registrar to
overrule the practice of permitting indigent accused to select counsdl.

In ErdemoviE, a case before the ICTY, the Triad Chamber grappled with the issue
of the Regigtrar’ srefusal to assign the counsel requested by the accused because counse
did not meet the language requirement of Rule 45(A). The counsd requested by
ErdemoviE did not spesk either French or English, which are the two working languages
of the tribuna. Following applications by the accused and the Prosecutor, Judge Jorda
issued an order on May 28, 1996 stating that an exceptiond Stuation existed and that the
requested counsel should be assigned to the accused. “The assignment of Mr. BabiE to
the accused, Drazen ErdemoviE did, however, lead to problems of communication and
misunderstandings (for example, concerning the effect of aguilty pleaand concerning
the difference between crimes againgt humanity and war crimes), which the Appedls
Chamber raised proprio motu and which let it to remit the case to anew Trid Chamber
for are-plea*?

The UN Secretary-Generd when promulgating the Statute for the ICTY, said the
ICTY had to comply with Article 14(3)(d) of the International Covenant on Civil and
Politica Rights. Embodied in thistext are internationaly recognized standards regarding
the rights of the suspect or accused a all stages of trial proceedings.®® The Secretary-

Generd of the United Nations noted in his report contained in the Statute of the ICTY

%2 John R.W.D. Jones, The Practice of the International Criminal Tribunals for the Former Yugoslavia and
Rwanda, at 262 (2d ed. 2000). [Reproduced in accompanying notebook at TAB #23]

33 M. Cherif Bassiouni & Peter Manikas, The Law of the International Criminal Tribunal for the Former
Yugoslavia, at 882 (1996). [Reproduced in accompanying notebook at TAB #24]

14



(§25704) thet “it was axiomatic that the Tribund must fully respect internationaly
recognized standards™* as set forth in this instrument.

The Secretary-Generd was referring to the ICTY when he addressed his
comments but the same istrue for the ICTR. He further says that:

Articles 18 and 21 of the Statute [ICCPR] provide, inter alia, for the

suspect during the investigation, and the accused, from the time of his

indictment, to have the right to legd assstance from a counsd of his
own choice or, if indigent, to free legd assigtance.”*®

The Internationd Covenant on Civil and Palitica Rights®® does not grant the accused
choice of counsd if heisfound to beindigent. The only entitlement that is dlowed to
indigent defendantsis the right to free legd assstance. Thisissmilar to Rules 44 and 45
of the ICTR, which guarantee the right to counsd and confer on the Regidtrar the

responghility for gppointing said counsd to indigent defendants.

2. NUREMBERG TRIBUNAL
The practice of issuing indigent defendants free choice in the sdlection of court
gppointed defense counsd is not unique to the ICTR; however the issue has never been
argued to be a“right” until now. Dating back asfar asthe Nuremberg Tribund, ina
1948 article by the Prosecutor of Nuremberg, Benjamin Ferencz, entitled, “Nurnberg

Tria Procedure and the Rights of the Accused™’ reports that each accused defendant had

% 1d. at 882. [Reproduced in accompanying notebook at TAB #24]
% 1d. at 882. (Emphasis added) [Reproduced in accompanying notebook at TAB #24]

% Hereinafter the International Covenant on Civil and Political Rightswill bereferred to by itsinitials,
ICCPR.

37 Benjamin B. Ferencz, Nurnberg Trial Procedure and the Rights of the Accused, The Journal of Criminal
Law and Criminology 144 (1948). [Reproduced in accompanying notebook at TAB #27]
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the right to representation by an attorney of his choosing. Moreover, many of the
accused had assigned counsal who were former members of the Nazi Party or the SS.

Every defendant has had the right under the law to be represented by
counsdl of hisown selection providing such counsd was qudified to
conduct cases before the German courts or was specifically authorized
by the Tribund. In practice this has meant that no German lawyer has
ever been excluded if he was requested as counsdl for a defendant. In
fact most of the German counsd chosen are themselves subject to
arrest or trid in German courts under German law for membership in
the Nazi Party or the crimina SS. If tried, many of them would be
barred from legd practice but they have, through the intervention of
the American authorities, even been given immunity from prosecution
in thelr own courtsin order to ensure that accused war criminas will
have afree choice of counsel from those Germans whom they consder
best suited to defend them. Only three defendants requested American
counsd. Two of these requests were promptly gpproved. The other,
which was arequest made late in the trid to have an American
subtituted for one of the German counsa who had previoudy been
selected by the defendant himself, was disapproved. The Tribund
expressed doubt of the sincerity of the application when pointing out
that the American was nat, in fact, available. It was the opinion of the
Judges before whom he was to gppear that the attorney had by his
previous conduct defying orders of the Military Governor and by his
violation of sanding Military Government regulations disqudified
himsdf. Theright of a Tribund to protect itself from abuse by
unscrupulous practitionersis inherent in every court and., in exercisng
that right in the one case, the Nurnberg judges made it clear that they
did not intend to bar the defendants from the ethical employment of
reputable American counsd. This sametribuna later gpproved
American counsd for another defendant.”®

The nationdlity of the defense counsdl was not a factor in excluson from representation
by the Tribund. In fact, “the attorneys were paid by the Tribunal, snce dl of the bank
accounts had been seized.”®

The practice of permitting indigent defendants the choice of court gppointed

counsd from the Regidirar’ s list may have originated due to the concern that the accused

% |d. (Emphasis added.) [Reproduced in accompanying notebook at TAB #27]

% Ann Tusaand John Tusa, The Nuremberg Trial 216 (New Y ork, Anthenum) (1984). [Reproduced in
accompanying notebook at TAB #28]
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would try to argue on gpped that they did not receive afair trid. “The London Charter
stated unequivocaly that defendants were to be alowed the counsd of their choice...the
point...was that these men must not be given the dightest excuse to protest afterward that

they had been denied afair trid.”*°

3. TOKYO TRIBUNAL
In the Tokyo Tribund, the procedure of the tribuna was smilar to the ICTR
wherein “each of the accused had a Japanese chief counsd and at least one Japanese
associate counsd of his own choosing.™* Similarly, the Tokyo Tribund like the ICTR
Registrar can gppoint a co-counsd to assist the assgned counsd, but only whenever

appropriate and at the request of the assigned counsd.*?

4. EUROPEAN COURT OF HUMAN RIGHTS
In the European Court of Human Rights, Article 91 of its Rules, dated on
November 4, 1998, dlows for persons who are declared indigent to obtain lega
assstance. One judgment decided on August 28, 1992, Croissant v. Germany dedt with
the issue of court appointed counsel. The defendant, was appointed three court gppointed

attorneys, the last was not his preferred choice. Mr. Croissant wanted the appointment of

0 Joseph E. Persico, Nuremberg-Infamy on Trial 94 (New Y ork, Penguin Books) (1994). [Reproduced in
accompanying notebook at TAB #29]

4 John R. Pritchard, “An Overview of the Historical Importance of the Tokyo War Trial,” in C. Hosoya and
a, The Tokyo War Crimes Trial — An International Symposium, (Tokyo, Kodansha Ltd., 1986) at 93.
[Reproduced in accompanying notebook at TAB #30]

422 VirginiaMorris & Michagl P. Scharf, The International Criminal Tribunal for Rwanda 74, 85 (1998).
[Reproduced in accompanying notebook at TAB #22]
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an atorney who presented a probable conflict of interest Stuation. The European Court,
in paragraph 29 of its decision Stated:

It istrue that Article 6 para. 3 (c) entitles everyone charged with a
crimind offense to be defended by counsdl of his own choosing (see
the Pakelli v. Germany judgment of 25 April 1983, Series A no. 64, p.
15, para. 31). Neverthdess, and notwithstanding the importance of a
relationship of confidence between lawyer and client, this right cannot
be considered to be absolute. |t is necessarily subject to certain
limitations where free legd aid is concerned and aso where, asin the
present case, it isfor the courts to decide whether the interests of
justice reguire that the accused be defended by counsel appointed by
them. When appointing defense counsd the nationa courts must
certainly have regard to the defendant’ s wishes, indeed, German law
contemplates such a course (Article 142 of the Code of Criminal
Procedure; see paragraph 20 above). However, they can override
those wishes when there are relevant and sufficient grounds for

holding thet this is necessary in the interests of justice®

The European Court held that there are limitations on the right to counsdl of a suspect’s
own choosing in acrimind case, where free legd ad is concerned and a defendant is
indigent. Even in Stuations where the Court deems that a defendant should be
represented because it isin the best “interests of judgment,” the Court appoints the
defense counsd. In this case, the Stuttgart Regional Court appointed a third defense
counse to the defendant to ensure that he was adequatdly represented throughout the tria
due to the length, size, and complexity of the case. However, the defendant raised an
objection to the gppointment of this defense counsel because the attorney was a member
of the Socidist Democratic Party (SDP), which the defendant opposed.

Nationa courts when appointing defense counsd must have regard to the

defendant’ s wishes as to who should represent the defendant, but an indigent defendant

43 Croissant v. Germany, 237 Eur. Ct. H.R. (ser. A) at 23, 33 (1992).
[Reproduced in accompanying notebook at TAB #26]
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gtill does not have an absolute right to the appointment of counsdl of his own choosing.
In practice, this means that anational court can ether find revant and sufficient grounds
for not gppointing the indigent defendant’ s particular counsel or anationa court can find
it isin the interests of judtice to gppoint this counsd themsdves without considering the
defendant’ swishes. The European Court found the later, and held that “the fact that Mr.
Hauser was amember of the SDP did not judtify revoking his appointment” and “he [Mr.
Hauser] wasin aposition to gppear for the defendant in spite of their political
differences** The European Court ruled that the gppointment of the third counsd to the
indigent defendant was proper.
5. INTERNATIONAL GUIDELINES

In 1991, atask force of legd experts from numerous countries including the
United States of America, the Soviet Union and the United Kingdom convened in
Syracuse, Itdy. The group addressed human rightsin crimind justice systems and set
out agenerd guiddine 2.5 that addresses the gppointment of defense counsel through
legd assstance. It states the following:

2.5 Legd assigtance by qudified counsd shdl be granted by the

competent authority at the request of the defendant or ex officio; asa

rule, the lawyer of the defendant's choice shdl be gppointed; if the

defendant wants to defend himself and gppears fully capable of
carrying out his or her own defense, she or heis entitled to do so.*

* Croissant v. Germany, 237 Eur. Ct. H.R. (ser. A) at 23, 26 (1992). [Reproduced in accompanying
notebook at TAB #26]

“ International Criminal Defence Attorneys Association, ICDAA Petition and Appeal Brief, Jean-Paul
Akayesu v. Prosecutor, Case No.: ICTR-96-4-A, Brief of the International Criminal Defence Attorneys
Association (Article 74 Rules of Procedure and Evidence) at 16 (June, 1999)
<http://www.hri.ca/partners/aiad-icdaal/petition/ictrbrief.html >. [Reproduced in accompanying notebook at
TAB #14]
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The task force made clear that this guideline was only meant to be used in an advisory
nature and is not binding on any court. The guiddineis smilar to most procedurd rules
governing assgnment of defense counsd, with the exception of the phrase “asarule, the
lawyer of the defendant’ s choice shall be gppointed.” There are no such rules providing
that an indigent defendant has an absolute choice of counsd.

Wheress the guiddines of the Conference of Syracuse had no binding authority,
the Committee of Minigters of the Council of Europe has actud power. The Council
congsts of the Heads of State of each member State and is required to meet two timesa
year to issue generd guidelines and objectives of the community. These members on the
Council have the capacity and authority to bind the community as acting representatives
for their States and can even negotiate treaties.*® In a resol ution adopted on January 8,
1993, the Council set out a recommendation to governments of member States. In
paragraph 3, it states:

Recommend to gover nments of member Sates:

3. Tofadilitate effective access to justice for the very poor, especidly
by the following:

a) offering legd ad or any other form of assstance in dl jurisdictions
(civil, crimind, commercid, adminidrative, socid, etc.) and for dl
procedures, contentious or free, regardless of the capacity in which
these parties intervene;

()

C. recognizing the right to assstance of competent counsd, selected
fredy, to the extent possible, to whom suitable payment shdl be
granted;*’

6 Professor Thomas C. Fischer’slecture on September 18, 2000 at the New England School of Law
addressing European Union law.

47 International Criminal Defence Attorneys Association, ICDAA Petition and Appeal Brief, Jean-Paul

Akayesu v. Prosecutor, Case No.: ICTR-96-4-A, Brief of the International Criminal Defence Attorneys
Association (Article 74 Rules of Procedure and Evidence) at 17 (June, 1999)
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This resolution is a departure from the standard legd aid programs for indigent suspects
because counsdl appointments are extended to reach proceedings that are not crimind in
nature in section a. However, in section ¢, the Council restates the same procedures now
used by the ICTR. When the Council of Europe recognized the right to ass stance of
competent counsel, selected fredly, they included a redtrictive phrase “to the extent
possble” This phrase directly follows the word fredly, and indicates that the Council
does not recognize aright of an indigent defendant to select his own counsd. B,
ingteed, the language within the guiddine stands for the proposition thet certain

limitations gpply to some Situations, where it is not possible for a defendant to choose his
own counsd fredly.

Theinterpretation of Article 14 of the ICCPR was scrutinized when the United
Nations Human Rights Committee decided a series of casesin the late 1980's and early
1990's. One such case was Wright v. Jamaica in 1995. “The United Nations Human
Rights Committee....held that the International Covenant on Civil and Political Rights
does not entitle the accused to choose counsel provided to him free of charge.™® The UN
Human Rights Committee has a different standard for appointed counsd.* It gives more

responghility to the State, to ensure effective representation. “In Kelly v. Jamaica, the UN

Human Rights Committee stated that while Article 14(3)(d) does not allow defendant to choose his or her

court-appointed counsel, the state must take steps to ensure that counsel provides effective representation.”

<http://www.hri.ca/partners/aiad-icdaalpetition/ictrbrief.html >. (Emphasis added) [Reproduced in
accompanying notebook at TAB #14]

“8 Wright v. Jamaica, Communication No. 349/1989, U.N. Doc. CCPR/C/45/D/349/1989 (1992).
[Reproduced in the accompanying notebook at TAB #31]

4 M. Cherif Bassiouni & Peter Manikas, The Law of the International Criminal Tribunal for the Former
Yugoslavia, at 964 (1996). [ Reproduced in the accompanying notebook at TAB #24]
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% In this case, the gppointed counsd abandoned the apped without consulting the
defendant, which in turn, infringed on the suspect’ s right to counsd.

The other cases consggtently found no violations of Article 14. In Berry v.
Jamaica (1994), the lawyer was privately retained®* by the defendant, hence the
defendant had the choice of his counsdl. Accordingly, aviolaion of Article 14 only
arises when the counsd chosen for an indigent defendant violates the court rules or the
professond ethics code, smilar to the factsin Collinsv. Jamaica (1992). Although in this case,

the Committee held the violation did not rise to the level of professional misconduct due to “the absence of

clear evidence of professional negligence on the part of counsel, it is not for the Committee to question the

|atter’ s professional judgement.”®? The United Nations Human Rights Committee held in dll of
these cases that the ICCPR does not entitle the accused to choose counsdl free of charge.
Many nationa jurisdictions have smilar procedures governing the gppointment of

defense counsd if a defendant is found to be indigent through the determination of a

legd ad office or acourt.

%0 1d. at 964. [Reproduced in the accompanying notebook at TAB #24]

*1 Berry v. Jamaica, Communication No. 330/1988, U.N. Doc. CCPR/C/50/D/330/1988 (1994).
[Reproduced in the accompanying notebook at TAB #32]

%2 Collins v. Jamaica, Communication No. 240/1987, U.N. Doc. CCPR/C/43/D/240/1987 (1991).
[Reproduced in the accompanying notebook at TAB #33]



D.NATIONAL LAWSAND PRECEDENT REGARDING
APPOINTMENT OF DEFENSE COUNSEL

1LUNITED STATESOF AMERICA

In the United States, the courts do not recognize the right of an indigent accused
to select his own counsdl.>® The Sixth Amendment provides that “in dl crimina
prosecutions, the accused shdl enjoy theright...to have the Assstance of Counsd for his
defense.”™* The Federd Statute discusses gppointment of counsel in 18 U.S.C.S. §83006A
(2000), under adequate representation of defendants. It states * counsel furnishing
representation under the plan shall be selected form a pand of attorneys designated or
approved by the court, or from abar association, lega aid agency, or defender
organization furnishing representation pursuant to the plan.”*> Unless an indigent
defendant waives hisright to be represented by counsd, the United States magistrate
judge or the court “shall appoint counsd to represent him.”*

The reasoning behind the United States' reluctance to alow an indigent accused
to select his own counsel have been speculated by authors LaFave and Isragl. They state
three possible judtifications:

Fird, judges assume that they can choose amore able atorney than the

indigent because they know the abilities of the available loca counsd.

Second, there is concern that dlowing defendant to choose his own

atorney will disrupt the ‘even handed ditribution of assgnments.’

Accepting defendant’ s choiceis likely to impose a substantia burden

on the more experienced attorneys, as well as give an advantage to

repeat offenders, who are most likely to know and sdlect those

atorneys. Third, Snce the Sixth Amendment guarantees the defendant

aright only to representation that is competent, and not to that

representation that he believes (correctly or not) to be the be<t, the triad

court may vaue over the defendants' choice the adminidrative

convenience of an appointment system that ignores defendant’s

preference.®’

%3 |International Criminal Defence Attorneys Association, ICDAA Petition and Appeal Brief, Jean-Paul
Akayesu v. Prosecutor, Case No.: ICTR-96-4-A, Brief of the International Criminal Defence Attorneys
Association (Article 74 Rules of Procedure and Evidence) at 21 (June, 1999)
<http://www.hri.ca/partners/aiad-i cdaa/petition/ictrbrief.html >. [Reproduced in the accompanying
notebook at TAB #14] See State v. Stenson (1997) and State v. Henry (1998), Gideon v. Wainwright
(1963).

% Georgetown Law Journal, Twenty-Fifth Annual Review of Criminal Procedure: I11. Trial [Right to
Counsdl], 84 Geo. L.J. 1115, 1115 (1996). [Reproduced in the accompanying notebook at TAB #36]

18 U.S.C.S. 8§ 3006A (b) (Lexis, LEXSTAT 2000). [Reproduced in the accompanying notebook at TAB
#34]

% |d. [Reproduced in the accompanying notebook at TAB #34]

5 Wayne R. LaFave and Jerold H. Israel, Criminal Procedure 811.4, at 547 (2d ed. 1992). [Reproduced in
the accompanying notebook at TAB #38]

23



The firg judtification, wherein judges can choose amore gble attorney for an indigent
defendant than if he choose for himsdlf, could be used as an argument by the ICTR
Regigrar for overruling the practice of adefendants choosng counsd. Severd indigent
defendants have chosen counsel that are not on the list maintained by the Registrar of
qualified counsd to practice in front of the Tribuna. When counsd was appointed at the
request of the indigent defendants there were scheduling conflicts and language barriers
that impeded the Tribund’ s effectiveness. An gppointment system saves time and effort
as the Tribuna need not spend time writing letters back and forth to determine an
indigent defendant’ s request for a particular counsd member. Therefore if a conflict
does arise in the representation of an indigent defendant, he need only ask for a
replacement of appointed counsd.

Loca Rule 48(d)(3) governs the appointment of counsel in “capita cases’ heard
before the United States Court of Appedls for the First Circuit. It states that upon
gpplication by the defense and afinding of indigency, “the Court shall...gppoint ateam
of two or more attorneys to represent the defendant.”*® One of the differences between
United States laws and the ICTR is that when acrimind is found guilty of a capita
offensein the U.S,, thereis the possibility, varying by state, that an accused defendant
may receive a desath penalty sentence. In contrast, the maximum sentence an accused can
recave in the ICTR is alife imprisonment.

The indigent defendants who are assgned counsd through the ICTR are Hutu
people who organized and carried out crimes not just againgt one individua but awhole

population of Tuts people. They are accused of such crimes as genocide, crimes against

% U.S.C.S. Ct. App. 1* Cir, Loc.R. 48(d)(3) Appointment of Counsel in Capital Cases (LEXISLaw
Publishing through 2000). [ Reproduced in the accompanying notebook at TAB #35]
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humanity, and incitement to these crimes. If adefendant in the United Statesis guilty of
acapitd offense for the death of just one person, they may face the deeth penaty in some
dates. The sgnificance of these factsisthat even in the case of an indigent defendant
before the ICTR, there is no danger of losing their life if the caseis not won. However,
where an indigent defendant is not given the right to choice their own counsd, inthe U.S.

ther lifeisa risk, which is afar worse punishment than a sentence of life imprisonmen.

2. CANADA
In Canada, the adminigtration of justice is under the jurisdiction of each
province> In the case of Panacui v. Legal Aid Society of Alberta (1998), the Alberta Court of
Queen’ s Bench held that there exists no “ constitutional right of an accused person to be assigned counsel of
his choice.”® In Quebec, the issue of theright of alegd aid recipient to choose his own
lawyer has not been legdly contested.®* In R. v. Therens(1985), the question the court answered

(from the Saskatchewan Court of Appeal) wasthe rights of a* detained” person within the meaning of

Section 10(b) of the Canadian Charter of Rights and Freedoms “to retain and instruct counsel without

% International Criminal Defence Attorneys Association, ICDAA Petition and Appeal Brief, Jean-Paul
Akayesu v. Prosecutor, Case No.: ICTR-96-4-A, Brief of the International Criminal Defence Attorneys
Association (Article 74 Rules of Procedure and Evidence) at 18 (June, 1999)
<http://www.hri.ca/partners/aiad-i cdaa/petition/ictrbrief.html >. [Reproduced in the accompanying
notebook at TAB #14]

¢ International Criminal Tribunal for Rwanda, Press Releases, ICTR Updates and Bulletins: Note on
Assignment of Defence Counsel, at 4 (Arusha, 22 Feb. 1999)

<http://www.ictr.ora/ENGL | SH/PRESSREL /defence.html >. Citing the case of Panacui v. Legal Aid
Society of Alberta, [1988] 1 W.W.R. 60 (Alta. Q.B.). [Reproduced in the accompanying notebook at TAB

#9)]

®1 International Criminal Defence Attorneys Association, ICDAA Petition and Appeal Brief, Jean-Paul
Akayesu v. Prosecutor, Case No.: ICTR-96-4-A, Brief of the International Criminal Defence Attorneys
Association (Article 74 Rules of Procedure and Evidence) at 19 (June, 1999)
<http://www.hri.ca/partners/aiad-i cdaa/petition/ictrbrief.html >. [Reproduced in the accompanying
notebook at TAB #14]
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delay and to beinformed of that right.”®? The Supreme Court of Canada held that the admission
of evidence must be excluded and anew tria ordered because neither of the two rights
under Section 10(b) were honored by the police. 1n an gpped from New Brunswick, the
Supreme Court of Canada dedlt with voluntary waiver of the right to counsd and the test
for the state of mind of the defendant when waiving thisright.* The Court held that the
admissihility of a confesson made while the accused isin an intoxicated sate and
without the benefit of counsel was not a voluntary waiver of her Section 10(b) right to
counsd under the Canadian Charter of Rights and Freedoms.

The Saskatchewan Court of Queen’s Bench decided a case in February of 2000 in
which an indigent defendant was convicted of sexud assault and causing bodily harm.
The defendant, athough indigent, did not qudify for legd ad but was gppointed two
lawyers by the court in order that he be ensured afair trid. The Court held:

While every indigent person who is charged with acrimind offenseis

not automeaticaly entitled to have counsdl gppointed by the court, s. 7

of the Canadian Charter of Rights and Freedoms entitles a person to

have counsdl gppointed and funded by the state where the issues

involved in the case are complex and the consequences are serious.®
In acompanion case, R. v. Schafer (1999), the judge noted that gpplications for the
gopointment of counse for indigent defendants not faling within provincid legd ad
plans have increasingly been considered by courts across Canada. “It is now well

established that an accused person charged with serious crimind offenses for which (if

2R, v. Therens[1985] 1 SC.R. 613. <http://www.lexum.umontreal.ca/>. [Reproduced in the
accompanying notebook at TAB #39]

%3 Clarkson v. The Queen [1986] 1 S.C.R. 383. <http://www.lexum.umontreal.ca/>. [Reproduced in the
accompanying notebook at TAB #40]

® R. v. Wabash [2000] 74 C.R.R. (2d) 324; 2000 C.R.R. LEXIS 80; 2000 SKQB 68. [Reproduced in the
accompanying notebook at TAB #44]
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convicted) alengthy period of incarceration islikdly is entitled to court authorized
appointment of legal counsd if the gpplicant isindigent and counsd found to be
necessary for the accused to obtain afair trid.”®®

The Nova Scotia Court of Appedl, in R. v. Rockwood (1989) considered the
problem of a defendant receiving legd aid to retain counsd, but then discharging that
counsd shortly beforetrid.®® Theissue before the court was “whether Rockwood was
entitled to have enough public funding to retain whatever counsdl he chose, rather than to
be limited to those lawyers willing to work for the legd ad tariff.”®” The court held that
“aperson who qudified for legd ad had no right of choice beyond counse willing to act
for legd ad rates. At no point did either thetrid court or the apped court inquire into
the reasons for discharge of the earlier counsd.”®® Even the highest Canadian courts
have held that there is no condtitutiond right to be assigned counsdl of a defendant’s own

choosing if the accused isindigent and subject to a provincid legd ad program.®®

3. ENGLAND/UNITED KINGDOM

R, v. Schafer [1999] 178 Sask. R. 105 (Q.B.). Seealso R. v. Rowbotham(1988), 41 C.C.C. (3d) 1, 25
0.A.C. 321 (CA). [Reproduced in the accompanying notebook at TAB #46]

 R. v. Anderson at 6 [2000] W.C.B.J. LEXIS 830; 2000 W.C.B.J. 47372; 46 W.C.B. (2d) 8. [Reproduced
in the accompanying notebook at TAB #45]

7 R. v. Rockwood [1989] 49 C.C.C. (3d) 129. [Reproduced in the accompanying notebook at TAB #47]
% 1d. [Reproduced in the accompanying notebook at TAB #47]

% International Criminal Tribunal for Rwanda, Press Releases, ICTR Updates and Bulletins: Note on
Assignment of Defence Counsel, at 4 (Arusha, 22 Feb. 1999)
<http://www.ictr.oro/ENGL | SH/PRESSREL /defence.html >. [Reproduced in the accompanying notebook
at TAB #5]
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The Lega Aid Act of 1988 is designed to provide “advice, assistance, [mediation]
and representation which is publicly funded with aview to helping persons who might
otherwise be unable to obtain ...[such] on account of their means.””® When looking a
the crimina legal aid section of the Statute, the relevant sections are §21(2) and (9)
Avallability of Representation under this Part; 822(2) Criteriafor grant of representation
for trid proceedings, and the most relevant section is 832(1) Sdlection and assignment of
legd representatives. To answer the question of whether an indigent defendant under the
British scheme is able to choose or is gppointed counsel, this memo only focuses on
section 32 of the Legd Aid Statute.

Section 32(1) of the Legd Aid Act states that “a person is entitled to receive
advice or assistance or representation may [salect the legal representative to advise, assst
or act for him from among the legal representatives willing] to provide advice, assstance
or representation under this Act.””* Thus, in England, an indigent defendant in acrimina
case has a choice as to which solicitor and counsel he employs.”? Currently, thereis not
even a public defender’ s service, smilar to the United States, which would employ
barristers and solicitors to defend indigent defendants.”  In an amendment brought before
Parliament, the Lords studied and argued about how best to provide defendants

representation under the legd aid scheme.™ The outcome was that defendants granted

0 24 Halsbury' s Statutes of England and Wales [Administration of Justice Act 1985 and Legal Aid Act
1988 832] (4™ ed. 1998 Reissue). [Reproduced in the accompanying notebook at TAB #49]

" 1d. at 51. [Reproduced in the accompanying notebook at TAB #49]
72 UK, Amendments to Justice Bill, PARL. DEB., H.L. (5" Series) (990126-07) (1999).

<http://www.parliament.the-stationary-office.co.uk/cgi-bin/html >. [Reproduced in the accompanying
notebook at TAB #53]

3 1d. at 5. [Reproduced in the accompanying notebook at TAB #53]

™ 1d. [Reproduced in the accompanying notebook at TAB #53]
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representation under the Legal Aid Act can choose who they wish to represent them so
long as it does not offend the court’s own rules and the lega aid procedures set out under
the Statute.
4.S0O0UTH AFRICA

The Condtitution of the Republic of South Africa Act 200 of 1993 (‘the
Condtitution’) came into operation on April 27, 1994. Before the new Condtitution came
into effect, “alegd gpplicant could choose his or her lawyer from aligt, but this system
proved ineffective as certain attorneys received a disproportionate share of cases.”” A
letter from the Legal Aid Board of South Africato the ICTR on January 19, 1999, stated
“in crimind cases, legd ad clients do not have a choice of legd representative.””®
Therefore, as areault of the failing system, under the new Congtitution, there exists no

right to choose appointed defense counsdl in South Africa™

s International Criminal Tribunal for Rwanda, Press Releases, ICTR Updates and Bulletins: Note on
Assignment of Defence Counsel, at 5 (Arusha, 22 Feb. 1999)
<http://mwww.ictr.oro/ENGL | SH/PRESSREL /defence.html >. [Reproduced in the accompanying notebook
at TAB #5]

¢ 1d. at 5. [Reproduced in the accompanying notebook at TAB #5]

71d. at 4. [Reproduced in the accompanying notebook at TAB #5]
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