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| ssues Presented

This research memorandum seeks to examine the following issues.

1.
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When may a person who is in a position of authority and control over other persons,
“subordinates,” be held criminaly liable for the acts of the subordinates?

What e ements define a superior-subordinate relationship in internationa crimind law?

When subordinate status is established, what is the subordinate' s culpability for war
crimes, crimes againgt humanity and genocide?
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Summary of Conclusons

The doctrine of command responghility in internationd crimind law firmly establishes that a
superior, whether military or civilian, may be held individudly crimindly responsble for illegd orders
given to subordinates. Additiondly, internationd law impaoses crimind respongbility on superiors who
have not given illegd orders, but have not attempted to stop blatantly illega acts of their subordinates.
In cases where ligbility is imposed based on the omissions of the superior, internationa law requires a
tribund to conduct an intensive fact-sengtive inquiry to determine the scope of the superior’ s knowledge

The doctrine of command responsibility and the defense of superior orders both depend on the
exigence of a hierarchicad rdationship, whether de jure or de facto. Factors internationa courts have
found important in determining whether a legdly dgnificant superior/subordinate relaionship exids
include: (i) asuperior’s ability to punish a subordinate; (ii) a superior’s ability to issue binding orders to
a subordinate; (iii) a superior’s ability to prevent a subordinate from performing certain acts;, and (iv)
other evidence that a subordinate’ s acts are directed by amilitary or civilian superior. Additiond factors
consdered by the courts include forma rank or status and level of control. The superior orders defense
may not be used to excuse punishment for the commission of illegd acts, but it may act to mitigate

punishment.

. Factual Background
In Rwanda, from late 1990 through 1994, military personnel, members of the government,
politicd leaders, civil servants and others conspired in an extermination plan of the Tuts population and
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those moderate Hutus who did not support the ideology of Hutu Power.! The execution of this plan,
which intengfied after April 6, 1994, when Presdent Habyarimana s plane was shot down, implicated
tens of thousands of ordinary Rwandan civilians. The organizers of the genocide mobilized this civilian
population through Rwandan existing adminigtrative, political and military structures and hierarchies? At
a minimum, an assessment of aimind ligbility for the Rwandan genocide requires an understanding of
socia and politicad hierarchies which characterized Rwandan society during this period, as well as an
understanding of how these hierarchies functioned so effectively in the execution of the genocide.
Rwanda's adminigrative hierarchy was mobilized to great effect in the execution of the
genocide. Adminigratively, Rwanda s divided into twelve préfectures under the control of an individua
Préfet who is gppointed by the President of the Republic on the recommendation of the Minigter of the
Interior.> The Préfet’s authority covers the entire préfecture, and he carries out his duties under the

Minister's hierarchical authority.” The Préfet’s duties include responsibility for ensuring public ssfety

1 Prosecution vs. Joseph Kanyabashi, ICTR-96-15-1, Amended Indictment (August 12, 1999),
at 12. [hereinafter “Kanyabashi Indictment’]. Hutu Power was an ideology emphasizing the
intrindgc vaues of being a Hutu and the complete congruence between demographic mgority and
democratic rule. (See Tab 31).

2 Human Rights Watch, “Leave None to Tell the Story, Genocide in Rwanda,” (March 1999),
<http://mww.org/hrw/reports/1999/rwanda> at 1. [hereinafter “ Leave None to Tell the Story” |
(See Tab 16).

¥ Kanyabashi Indictment, supra note 1, p.13.

o d.
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and security.®  Sub-préfetsfall under the Prefet’ s control. Rwanda s twelve Préfectures are subdivided
into communes, one hundred and fifty-four in totd, each of which fdl under the executive power of a
Bourgmestre aso gppointed by the President of the Republic on the recommendation of the Minister of
the Interior.’ Lastly, another bureauicratic level of governance including counsdors and cdll heads exigts.
Thislevd is controlled by the Bourgmestre.

During the execution of the genocide, orders were passed down a chain of authority from
politicians a the nationd level to Préfets who tranamitted orders to those below them in the
administrative system and supervised the results”  Bourgmestres assisted in trangporting civilian killers
to massacre Stes where military personnd or former soldiers would take control of the operation.®
However, the adminidrative sysem was aso characterized by “flexibility” whereby “sub-préfets could
edlipse préfets, as they did in Gikongoro and Gitarama.”® Therefore, while the role of the administrative
date in the execution of the genocide can be evidenced by clear hierarchica relaionships, in some

ingances a “commitment to the killing more than a formd postion in the hierarchy” characterized the

Id.

Id. at 14.

Leave None to Tell the Story, supra note 2, & 6.
Id.

Id. at 1.

© 0 N o O
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actud daughter.™® This flexibility in the system makes any assessment of effective control of one socid
actor over another during the genocide a very fact specific inquiry.

Coupled with functiond operation of political hierarchies in the Rwandan genocide is the role of
formd and semi-forma military hierarchies. Militarily, soldiers in the Presdentia Guard, the Forces
Armées Rwandaise (FAR), composed of the Armée Rwandaise (AR) and the Gendamerie Nationde
(GN), and various Hutu militias, notably the Interahamwe and the Impuzamugambi,™ played an integral
rolein initiating and directing the daughter of Tuts's and moderate Hutus™® While the FAR did not have
a unified command, they came under the direct authority of the Minister of Defense™  The GN,
responsible primarily for mantaining public safety, dso came under the authority of the Miniger of
Defense but could dso cary out public order at the behest of the Préfect.* In this regard, when
asessing the GN's specific role in the genocide, it becomes a fact pecific andysis, with a particular
view to the role of various Préfects as to who had effective authority and control over their actions. The
role played by military personnd in the commisson of the genocide blurs dear distinctions between
adminigrative and military command dructures.  Military personne, including retired servicemen, in

some ingtances, took contral in civilian domains. In other ingtances, civilians including those not vested

.
1 Kanyabashi Indictment, supra note 1, at 14-15.
2" Leave Noneto Tell the Story, supra note 2, a 2.

3 Indictment, supra note 1, at 14.
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with legd authority, obtained direct military support for their attacks™ Notably however, the
“widespread participation” of the military during the genocide indicates that authorities within centrd
command structures at the nationa leve “ordered and approved their role in the daughter.”*®

The militias, the Interahamwe, in particular, were directed centrally by politicd lesders®” The
political leadership of the militias placed these forces at the disposd of the Rwanda military.® The
militias, which swelled to between twenty and thirty thousand including Hutu refugees who fled from
Burundi, “worked” together with forma military and civilian Structures identified above in executing the
genocide™® The militias dso carried out the commands of civilian administrators and in some ingtances,
it is aleged, carried out massacres on the direct orders of Préfects and communa councilors® While
the militiass functioned as a paliticd vehide through which politicdans could mobilize divilians in
commisson of the daughter, the militias dso worked in conjunction with both civilian and military

hierarchies during the genocide taking orders and direction from both lines of authority.

(...continued)

¥ d. at 15.

5 Leave Noneto Tell the Story, supra note 2, at 2.
% |d. at 2.

od at 4.

8 Leave Noneto Tell the Story, supra note 2, a 4.

19 Gérard Prunier, THERWANDA CRIS'S, A HISTORY OF GENOCIDE, 1995, at 246. (See Tab 22).
2 |d. Human Rights Watch reports of witnesses who claim that Préfects and communa councilors
gave ordersto the Interahamwe during attacksin Kigdi in late April 1994.
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L egal Discussion
A. When may a person who isin a position of authority and control
over asubordinate or subordinates be held criminally liable for the acts
of the subordinates?

1. Doctrine defined

The doctrine of “command responghility” established in cusomary internationa law invokesthe

principle that military commanders and other persons®* occupying positions of superior authority may be

held crimindly responsible for the unlawful conduct of their subordinates® Under the Statutes of the

21

22

The Report of the Secretary-Generd on the Statute of the International Crimind Tribund for the
former Yugodavia (ICTY), concerning the responsbility of both military and civilian superiors
outlined the primarily military purpose of the doctrine while also acknowledging past applicationsto
avilian;

The doctrine of command responsibility is directed primarily at military commanders
because such persons have a personal obligation to ensure the maintenance of discipline
among troops under their command. Most legal cases in which the doctrine of command
responsibility has been considered have involved military or paramilitary accused.
Political leaders and public officials have also been held liable under this doctrine in
certain circumstances.

quoted in, M. Cherif Bassouni, CRIMES AGAINST HUMANITY IN INTERNATIONAL CRIMINAL
LAW, 438 (2d ed. 1999). (See Tab 12).
The Report of the Secretary-Generd on the statute of the ICTY Stated:

Virtually all of the written comments received by the Secretary-General have suggested
that the statute of the International Tribunal should contain provisions with regard to the
individual criminal responsibility of heads of State, government officials and persons
acting in an official capacity. These suggestions draw upon the precedents following the
Second World War. The Satute should, therefore, contain provisions which specify that
a plea of head of State immunity or that an act was committed in the official capacity

(continued...)
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Tribund of the Internationd Crimind Tribund for the former Yugodavia (ICTY) and the Tribund of the
Internationd Crimind Tribund for Rwanda (ICTR), the doctrine of command respongbility contains
three parts. (i) the existence of a superior-subordinate rdationship; (ii) mensrea: the superior knew or
had reason to know that the crimind act was about to be or had been committed; and (iii) actusreus:
the superior ether engaged in a crimina act by giving anillegd order or failed to take the necessary and
reasonable measures to prevent the crimina act or punish the perpetrator thereof.? By credting
individud crimina responghbility for superiors, this doctrine dlows the prosecutor to bring a charge

againg aleader who ordered a subordinate to commit an illegd act, despite the superior’slack of direct

(...continued)

of the accused will not constitute a defence, nor will it mitigate punishment.

Bassouni, supra note 21, at 436-7.

Z2  Artide7(3) of the ICTY dates:

The fact that any [criminal] act ...was committed by a subordinate does not relieve his
or her superior of criminal responsibility if he or she knew or had reason to know that the
subordinate was about to commit such acts or had done so and the superior failed to take
the necessary and reasonable measures to prevent such acts or to punish the perpetrators
thereof.

International Criminal Tribuna for Yugodavia, S. C. Res. 808, U.N. SCOR, 48" Sess. Annex, at

20, U.N. Doc. §/25274 (1993) [hereinafter, ICTY Statute]. (See Tab 7).

See Bassouni, supra note 21, at 423 quoting
A person who gives the order to commit a war crime or crime against humanity is
equally guilty of the offense with the person actually committing it. This principle,
expressed already in the Geneva Conventions of 1949, applies to both the military
superiors, whether of regular or irregular armed forces, and to civilian authorities.
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action. Under the doctrine of command responsibility,* “apleaof head of State immunity or that an act

was committed in the officid cgpacity of the accused will not condtitute a defence, nor will it mitigate the

punishment.”*

The principle of “command responghbility” embraces two concepts of individud crimind

culpability for superiors® The first is direct responsibility for a commander’'s potentialy unlawful

orders. Under the second, if a commander had actua knowledge or had reason to know (constructive

knowledge) of the unlawful acts of a subordinate and did not act to stop or punish them, the commander

will be hdd criminally responsible for such acts®

24

25

26

27

In this memo, the terms “command responghility” and “superior responghility” are used
interchangeably.
See Bassouni, supra note 24, at 436, quoting Report of the Secretary-Genera on the statute of
the ICTY. However, the report continues,
The International Tribunal itself will have to decide on various personal defences which
may relieve a person of individual criminal responsibility, such as minimum age or
mental incapacity, drawing upon “ general principles’ of law recognized by all nations.
See generally, Bassouni, supra note 24, at 419-447. See also Greg R. Vetter, Command
Responsibility of Non-Military Superiorsin the International Criminal Court (ICC), 25 YALE
J. INT'L L. 89 (Winter 2000). (See Tab 23). See also L.C. Green, Command Responsibility in
International Humanitarian Law, 5 TRANSNAT'L L. & GONTEMP. ProBs. 319, 336 (Fall,
1995). (See Tab 15).
See Vetter, supra note 26, at 93. See Bassouni, supra note 21, at 436, quoting The Report of
the Secretary-Generd on the satute of the ICTY :
[ The superior] should also be responsible for failure to prevent a crime or to deter
the unlawful behaviour of his subordinates. This imputed responsibility or criminal
negligence is engaged if the person in superior authority knew or had reason to
know that his subordinates were about to commit or had committed crimes and yet

(continued...)
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A fundamentd principle of crimind law is that individuds should be held respongble for ther

unlawful acts. Further, under internationd crimind law, the rule has developed that a person who gives

an illegal order should be held responsible for that order.”® Establishing crimind responsibility for a

falure to act, an omisson, asin de facto responghility can be more difficult. Crimina respongbility for

an omission is based on the leader’s “failure to act in order to (1) prevent a specific unlawful conduct;

(2) provide for generd measures likely to prevent or deter unlawful conduct; (3) investigate dlegations

of unlawful conduct; and, (4) prosecute, and upon conviction, punish the author of the unlawful

conduct.” ° In referring to the requisite guilty state of mind under the command responsibility doctrine,

(...continued)

28

29

failed to take the necessary and reasonable steps to prevent or repress the
commission of such crimes or to punish those who had committed them.
See also W.J. Fenrick, Some International Law Problems Related to Prosecutions before the
International Criminal Tribunal for the Former Yugosavia, 6 DUKE J. COMP. & INT'L L.
103, 114-15 (1995). (See Tab 14). Congructive notice may be found where there was
“commission of such a great number of offenses within his command that a reasonable man could
come to no other conclusion than that the accused must have known of the offenses or of the
existence of an understood and acknowledged routine for their commission.”
See Bassouni, supra note 21, at 421, quoting The Report of the Secretary-Generd of the ICTY,
“A person in a position of superior authority should, therefore, be held individually
responsible for giving the unlawful order to commit a crime under the present statute.”
See Bassouni, supra note 21, at 419, 437-8, quoting The Report of the Secretary-Generd of the
ICTY, “ Superiors are moreover individually responsible for a war crime or crime against
humanity committed by a subordinate if they knew, or had information which should have
enabled them to conclude, in the circumstances at the time, that the subordinate was
committing or was going to commit such an act and they did not take all feasible measures
within their power to prevent or repressthe act.”

-10-
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the Find Report of the Commission of Experts advising the drafters of the Statute of the ICTY Sated

thefallowing:

It is the view of the Commission that the mental element necessary when the
commander has not given the offending order is (a) actual knowledge, (b) such serious
personal dereliction on the part of the commander as to constitute willful and wanton
disregard of the possible consequences, or (¢) an imputation of constructive knowledge,
that is, despite pleas to the contrary, the commander, under the facts and circumstances
of the particular case, must have known of the offenses charged and acquiesced therein.
To determine whether or not a commander must have known about the acts of his
subordinates, one might consider a number of indices, including:

(@) The number of illegal acts;

(b) Thetypeof illegal acts;

(c) The scope of illegal acts;

(d) Thetime during which theillegal acts occurred;
(e) The number and type of troops involved;

() Thelogisticsinvolved, if any;,

(g) The geographical location of the acts;

(h) The widespread occurrence of the acts;

(i) Thetactical tempo of operations;

(1) The modus operandi of similar illegal acts;
(K) The officers and staff involved;

() The location of the commander at the time.*

As the above ligt evidences, the “must have known” standard involves the mogt fact-intensive inquiry.
Specificaly, with respect to military crimind respongbility, difficulties arise in four different aress of
omission. Notably, however, as addressed by the Find Report of the Commission of Experts of the

ICTY, amilitary commander is not absolutely responsible for dl offenses committed by those under his

% |d. at 438.
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command, for there may be acts committed that the commander has no knowledge or control over.™

The Commission of Experts, however, noted that a commander does have an affirmative duty to control

his troops while taking dl measures practicable to ensure their compliance with the law. The

Commisson further comments.

The arguments that a commander has a weak personality or that the troops assigned to
him are uncontrollable are invalid. In particular, a military commander who is assigned
command and control over armed combatant groups who have engaged in war crimes
in the past should refrain from employing such groups in combat, until they clearly
demonstrate their intention and capability to comply with the law in the future. Thus, a
commander has a duty to do everything reasonable and practicable to prevent
violations of the law. Failure to carry out such a duty carries with it responsibility.
Lastly, a military commander has the duty to punish or discipline those under his
command whom he knows or has reasonable grounds to know committed a violation.*

A subordinate actor's responghbility for a violative act does not necessarily eiminate command

respongbility, because of the indlusion of omissions in the definition of command respongibility. >

2. Doctrine as applied

The notion that a commander is responsible for the acts of his subordinates extends at least as

far back as 500 B.C.** Although the Geneva Conventions of 1949 contained no explicit provision on

31
32
33

Id.

Id. quoting The Final Report of the Commission of Experts.

Id.

See Sun Tzu, The Art of War, “When troops flee, are insubordinate, distressed, collapse in
disorder, or are routed, it is fault of the general. None of these disorders can be attributed to
natural causes,” quoted in, Bassouni, supra note 21, at 423. After extensve development of the

(continued...)

-12-
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command respongbility, the command respongbility doctrine was further developed in internationd law
through the post-World War |1 prosecutions of German and Japanese war criminas® Protocol | of the
Geneva Convention of 1949 was the firg internationd tresty to address explicitly the doctrine of
command respongbility. Protocol |, Article 86 entitled “Failure to Act” and Article 87, “Duty of
Commanders’ was one of the firgt attempts to codify the principle of command responsibility ascribing
both an affirmative duty to commanders to prevent their subordinates from committing crimes and

lighility to commanders in those situations where they fail to act. %

(...continued)

doctrine in naiona military conventions, basic principles of command responghility were
incorporated into the Treaty of Versalles. The Treaty provided for the prosecution of those
accused of violaing the laws of war before an internationad military tribuna or Allied military
tribund. See Bassouni, supra note 21, at 519.
% Seellias Bantekas, The Contemporary Law of Superior Responsibility, 93 AM. J. INT'LL. 1, 2
(July 1999). (See Tab 11).
% To Summarize, Article 86 - Failure to Act, of Protocol | of the Geneva Conventions of
1949 dtates:
- 86 (2) assgns responshility to superiors if a subordinate commits a war crime and if the
superior knew, “or had information which should have enabled them to conclude in the
circumgtances a the time,” that the subordinate was committing or was going to commit the
act.
The superior has the responghbility to “take al feasble measures within their power to
prevent or repress’ the subordinate’ s crimina act.
Article 87 - Duty of commanders:
87(1) requires military commanders to prevent, suppress and report any war crimes
committed by their subordinates.
87(2) requires commanders to ensure that “members of the armed forces under their
command are aware of their obligations under the Geneva Conventions and Protocols.”
[hereinafter, Protocol 1]. (See Tab 6).
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a. Nuremberg and the Post-Nuremberg Allied Prosecutions

The International Military Tribunal a Nuremberg was established in 1945 to hold Nazi war
criminds individualy accountable for atrocities committed during World War 113" The Nuremberg
Tribunal was designed to prosecute the leading authors of the Nazi war plan.®® The Nuremberg Tribund
contributed to the preexising body of international crimind law by edstablishing the standard for
command responsibility still considered authoritative today.* The Nuremberg Tribuna was conducted
pursuant to the Charter of the Internationd Military Tribund for the Trid of the Mgor War Criminds,
commonly known as the London Charter. Despite the fact that the London Charter did not contain a
specific provison deding with command respongbility, the Nuremberg Tribuna held that a breach of
war conventions committed by a subordinate does not absolve his superiors from disciplinary
respongbility, if they knew or had information which should have enabled them to conclude, under the
circumstances a the time, that the subordinate was committing or was going to commit such a breach

and if the superior did not take measures to avoid that breach. The first Nuremberg Trid charged

3 See Agreement for the Prosecution and Punishment of the Mgior War Criminals of the European
Axis, and Charter of the International Military Tribund, 82 U.N.T.S. 280, entered into force Aug.
8, 1945, available at <http:/Mww1.umn.edwhumanrts/instree/1945a.htm> (visited June 26, 2000)
[hereinafter “London Charter”]. (See Tab 1).

¥ For a full list of the individud Nuremberg defendants, see <hitp://vww.courttv.con/casefiles/
nuremberg/defendants.html> (visited June 22, 2000).
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twenty-two high leve defendants with war crimes or crimes againgt humanity and handed down twelve
death sentences, seven prison terms (three for life and two for twenty years, one for fifteen years, and
one for ten years) and three acquittals.*

b. The Tokyo Tribunal

The Internationd Military Tribund for the Far East, The Tokyo Tribunad. was formdly
established by proclamation of Genera Douglas MacArthur on January 19, 1946.*" Its charter

contained substantively the same language as the London Charter that established Nuremberg.*

(...continued)

¥ Mark Martins, “War Crimes’ During Operations Other Than War: Military Doctrine and

Law Fifty Years After Nuremberg—And Beyond, 149 MIL. L. Rev. 145, 153 (1995). (See Tab

20).

“0 Bassouni, supra note 21, 528-529. See also Mathew Lippman, Conundrums of Armed
Conflict: Criminal Defenses to Violations of the Humanitarian Law of War, 15 Dick. J.
INT'LL. 1, 19 (Fall 1996). (See Tab 19).

The politica leaders Goering and Ribbentrop were found guilty of “war crimes or crimes
agang humanity based on paticipaion in conferences a which policies of dave labour,
persecution, or extermination were agreed upon.” See Green, supra hote 26 at 330.

Various military leaders were held responsible under command responsbility doctrine: Keitd,
who issued directive; Katenbrunner, who had authority to relieve occupants of concentration
camps, was aware of conditions, and ordered executions of inmates, Rosenberg, the Reich
Minister who directed that Hague Rules of Land Warfare were not gpplicable in occupied
territories, Frank, the Governor-Generd of occupied Poland, who ordered complete destruction of
Poland and many executions, and Frick, the Minister of Interior, Reich Protector, who signed
order giving Himmler protection of concentration camps and knew of Himmler’s methods. See Id.
See Bassouni, supra note 21, at 3-4.

2 See Vetter, supra note 26, at 105.

41
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Generd Yomoyuki Yamashita, commander of the Japanese forces in the Philippines, was
charged with having “...unlawfully disregarded and failed to discharge his duty as commander to control
the operations of the members of his command, permitting them to commit brutd atrocities and other
high crimes’ againgt the dlies and dependencies, particularly the Philippines®  No direct link was
edtablished during the trid between Yamashita and the unlawful acts of murder, mistrestment of over
32,000 Filipino civilians and captured Americans, the rape of hundreds of Filipino women and the
arbitrary and unwarranted destruction of private property.* However, the Military Commission heard
extengve reports of the atrocities committed by Japanese soldiers during the war. These crimes
included a Japanese soldier throwing a baby in the air and impading the baby into the celing with his
bayonet and the rape of a girl by twenty soldiers who then cut her bressts off.*  Since Generd

Y amashita had not ordered any of these acts, the prosecution’s argument depended on the presumption

3 See Bassouni, supra note 21, at 427, citing Trial of General Yomoyuki Yamashita, 4 UNITED
NATIONS WAR CRIMES COMMISSION, Law Reports of War Criminas 1 (R. John Pritchard &
Sonia Magbanua Zaide eds., 1981). (See Tab 34).

“  See Id., citing Richard L. Lad, The Yamashita Precedent: War Crimes and Command
Responsibility (1982) at 80, 84-6. (See Tab 18). The trid began on October 19, 1945 and
ended on December 7, 1945 after the testimony of 286 witnesses and the submission of 423
documents into evidence. It was the desire of the prosecution to demondrate the “enormity” of the
Japanese war crimes and to convict Y amashita of “dereliction of duty.” The prosecution presented
two witnesses who provided a link between Yamashita and the crimes, but both were former
Japanese collaborators who were not terribly credible.

> Bassouni, supra note 21, at 428, citing Lagl, supra note 44, at 83-4.
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that Yamashita “must have known” of the arocities® In finding Yameshita guilty, the Tribund
effectively expanded the scope of the command responsbility doctrine to include the “must have
known” standard in gppropriate instances.

In the Hirota case, Japanese Foreign Minister, and therefore a civilian, Koki Hirota was found
guilty of derdiction of duty and crimind negligence for his falure to prevent arocities committed by
soldiers during events referred to as the “Rape of Nanking.” The Tribund used the command
respongbility doctrine to impute respongbility for subordinate soldiers  acts to the civilian leader, even
though he was not effectively acting as a militay commander and had no direct control over the
subordinates acts. The Tribund concluded that he was aware of soldiers acts because they were o
widespread and because his residence was located next door to the University of Nanking, where many
of the atrocities were committed.*” Also, the Japanese military established an embassy in Nanking with
aline of command leading directly to Hirota* The Hirota case, coupled with the Y amashita case,
expands the doctrine of command respongbility by dlowing for crimind ligbility to be imposed on those
leaders, civilian or military, in ingances where neither direct orders where given or even where
subordinates where under the direct control of the leadership. Such cases represent the broadest

goplication of this doctrine.

®d.
47 See Vetter, supra note 26, at 125-6.
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C. The Kahan Commission
The doctrine of command responsibility was dso gpplied to civiliansin the Kahan Commission’'s
holdings. The Kahan Commission was cregted to investigate the crimina events that occurred at a
Palegtinian refugee camp after Isragl’s invasion of Lebanon in June of 1982*° The Isradi Defense
Forces occupying Beirut permitted an armed Lebanese Chrigtian militia, under its control, known as the
Phaangidts, to enter two Palestinian refugee camps™ The Kahan Commission used the term “indirect
command respongbility” and held individuals responsible under this doctrine. The Commisson gpplied
the doctrine of command respongbility to those in ade facto, not de jure postion of control:
If it indeed becomes clear that those who decided on the entry of the Phaangists into the
camps should have foreseen - from the information at their disposal and from things
which were common knowledge - that there was danger of a massacre, and no steps were
taken which might have prevented this danger or at least greetly reduced the possibility that
deeds of this type might be done, then those who made the decisons and those who

implemented them are indirectly responsible for what ultimately occurred, even if they did not
intend this to happen and merdly disregarded the anticipated danger.>

(...continued)

¥ Seeld. at 125.

49 Bassouni, supra note 21, at 439. From about 6:00 p.m. September 16, 1982 until 8:00 am.
September 18, 1982 the force massacred between 700 to 800 unarmed civilians. See also,
Yitzhak Kahan, Ahron Barak and Y ona Efrat, 1983-Final Report of the Commission of Inquiry
Into The Events At The Refugee Camps in Beirut, Internationa Legd Materias of Embassy of
Israel, Washington D.C. (1983). (See Tab 17).

% See Bassiouni, supra note 21, at 440.

L Fenrick, supra note 27, at 121, quoting, Find Report of the Commission of Inquiry into the
Events a the Refugee Campsin Beirut 1983, 22 |.L..M. 473 (1983) (emphasis added).
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The findings of the Kahn commission demondrate the emergence of de facto control as a key
element in the doctrine of command responshility, and the report introduces the dement of
foreseeability when looking to the question of whether to hold leadership liable for subordinates

crimind acts.

d. ICTY

Thetridsinthe ICTY represented the first eucidation of the concept of command respongbility
by an internationa judicia body since the Second World War.>* Not only military commanders, but
dso divilians holding positions of authority are encompassed by the doctrine.

Asthe ICTY Trid Chamber in Celebici found, “the concept of a hierarchy encompassng the
concept of control”** is difficult to gpply in Stuations where the traditional formal structures have broken
down and where, during the interim period, new structures emerge and are ambiguous and ill-defined.
Siill, the Trid Chamber in Celebici held that both civilian and military individuas in positions of authority
may incur crimind ligbility under the command responsibility doctrine, on the basis of thar de facto as

well as de jure podtions as superiors. The absence of forma lega authority over the actions of

2 See Bassiouni, supra note 21, at 420.

¥ See Prosecutor v. Dédlic, et d. Parts | - VI, available at <http:/mww.un.org/icty/celebici/
trid c2/jugement/somm.htm> (visted August 18, 2000), [hereinafter, Celebici Judgment]. (See
Tab 27).

> 1d. at §354.
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subordinates should not be understood © preclude the imposition of such respongbility.> The Trid

Chamber further stated,

In order for the “principle of superior respongbility to be applicable, it is necessary that the
superior have effective control over the persons committing the underlying violaions of
internationa humanitarian law, in the sense of having the materid ability to prevent and punish
the commission of these offences. With the cavesat that such authority can have a de facto as
well as a de jure character, the Trid Chamber accordingly shares the view expressed by the
Internationd Law Commission tha the doctrine of superior respongbility extends to the
cvilian superiors only to the extent that they exercise a degree of control over ther
subordinates which is Smilar to that of military of commanders”*®

One of three defendants charged under the command responsbility doctrine, defendant

Zdravko Mucic, an officid a the Ceebici prison camp, was charged with responghbility as a superior.

Despite the absence of officia records, the ICTY found that Mucic was a al materid times the

commander of Celebici, with overal authority over the officers, guards and detainees, and the person to

whom the officers and guards were subordinate®  The Trid Chamber condluded that Mucic was

responsible for conditions in the Celebici prison camp and that he was the direct superior of co-

defendant Ddic.® Thus, Mucic was found guilty on deven counts of war crimes and crimes againgt

humanity under command respongibility doctrine and direct respongbility. He was found guilty under

55
56
57

58

Id. at § 378.

Id. at 55 (emphasis added).

See Ann B. Ching, Evolution of the Command Responsibility Doctrine in Light of the Celebici
Decision of the International Criminal Tribunal for the Former Yugoslavia, 25 N.C. J. INT'L
L. & CoMm. ReG. 167, 195 (Fall 1999). (See Tab 13).

See Celebici supra note 53, at Part VI.

-20-

09/12/00 9:30 AM
[ Subordination.doc]



WHITE & CASE

LIMITED LIABILITY PARTNERSH IP New York

Privileged & Confidential
Attorney Work Product

command respongbility doctrine for “his fallure to prevent or punish the violent acts of his subordinates
by which the detainees in the Celebici prison camp were subjected to an atmosphere of terror, [and in]

.. wilfully causing great suffering or serious injury to body or hedth, and crud trestment”> The
prosecution presented documentary and eyewitness evidence to show that Mucic had de facto control
over prison guards and de jure control per orders of the Bosnian Army. Thus, the tribund established
the existence of a superior relationship, the requiste level of knowledge due to the “frequent and
notorious’ nature of the crimes committed, and Mucic's failure to act to prevent harm from occurring.®
Mucic was found crimindly respongble as a superior under command responsbility doctrine.

The ICTY Trid Chamber, however, did make fact-based ditinctions in its gpplication of the
doctrine of command responsbility. One of two Cedebici prison camp defendants to be found not guilty
under command responsibility doctring, Zgnil Dddic, was charged with committing atrocities a the
prison camp because he was commander of military forces in the area, and was thus dleged to have
authority over the camp.®* However, Dddic was a direct participant in only one offense, the illegal

confinement of prisoners. Deldic had acted as a coordinator a the camp on occasion, but after

¥ .
% Ann B. Ching, supra note 57, at 167, 195.
6 1d. at 187.
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intensve fact-finding, the Tribuna concluded that Deldic was not part of the military chein of command,
and merely transmitted orders to other parties.”?

Although the Court in Celebici hdd that the law of Yamashita applied, as legd scholar Ann
Ching points out, the Delalic decison agppears to contradict portions of the Yamashita decison.
Generd Yamadhita, was, like Dddic, the forma military commander of the region in which war crimes
occurred. Asin Dealic, no evidence was presented by the Prosecution in Yamashita to show his
direct control over the acts of his subordinates. The ICTY declined to find Deldic responsible under
the command responsibility doctrine due to the lack of evidentiary support for the existence of a
superior-subordinate status, as premised on the superior’s ability to control the subordinate, while the
Tokyo Tribund imposed command responsibility on Yamashita. The difference rests in the charges the
defendants faced. Dedic was charged with the underlying offenses committed by the guards at Celebici
offenses.  Yamashita, in contrast, was charged with falure to discharge his duty as a commander by
controlling his troops and preventing their atrocities®®

e ICTR

The ICTR tried and convicted Akayesu, the Bourgemestre of the Taba commune and a locdl

politicd leader. He was found guilty of crimes agangt humanity, genocide, and direct and public

%2 See Ching, supra note 57, at 198-205.
% 1d. at 203.
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incitement to commit genocide for having “ordered, aided and abetted the planning and execution of”
various arocities. He was found not guilty of war crimes and complicity to commit genocide®  The
ICTR Trid Chamber found that Akayesu was de facto commander over civilian subordinates,
concluding that he was “respongible for maintaining law and public order in the commune of Taba and
that he had effective authority over the commund police. Moreover, as ‘leader’ of the Taba commune,
of which he was one of the most prominent figures, the inhabitants respected him and followed his
orders.”® This ruling in the Akayesu case follows the line of reasoning found in the Celebici judgment
highlighting the Sgnificance of de facto control when looking at the question of command responsibility.

1 Civilian Application

As dated above, a person in command need not be part of a military or paramilitary
organization to be subject to command responghbility.®® A person in command of a governmental or
police unit may be held crimindly responsible for both ordering those under his command to do illegd
acts or for faling to intervene. Military and paramilitary personnd are normaly subject to military law

while nonmilitary personnd are subject to nationa crimina law.®’

® See Summay of Judgment in JeanPaul Akayesu Case, a § 61, avalable at
<http:/Amww.ictr.org/ictr/englisysingledocsjpa_summary.html> (visted June 16, 2000). (See

Tab 25).
% Id. at §26.
%  See generally Bassiouni, supra note 21.
" 1d. at 420.
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a. The Tokyo Tribunal

The Tokyo Tribund “relied on [the] principle [of cvilian command respongbility] in making
findings of guilt agang a number of cvilian palitica leaders charged with having deliberady and
recklesdy disregarded their legd duty to take adequate steps to secure the observance of the laws and
customs of war and to prevent their breach.”® As noted above, despite his status as a civilian,
Japanese Foreign Minigter, Koki Hirota, was found responsible for the “Rape of Nanking” and the
subsequent arocities, because he knew of them and failed to ingtitute immediate action against them.®
Additiondly, other Japanese civilian leaders, such as Prime Minister Hideki Tojo were found criminaly
lisble for thair failure to prevent or punish the crimina acts of the Japanese troops.™

b. The Kahan Commission

In gpplying the doctrine of indirect command respongbility, the Kahan Commission found that
the Minister of Defense of Isradl, Arid Sharon, had a duty to consider possible acts of danger.”
“Politica leaders have specific duties in times of armed conflicts that cannot be evaded even if they are

not involved in making and implementing military decisons or may set broad military policy decisons

% 1d.
% Seegenerally Lad, supra note 44.
0 d.

" Fenrick, supra at note 27, 121.
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and delegate responsbility for decisons of lesser magnitude to military commanders””  While
numerous Israeli leaders were held responsible and disciplinary measures were taken against some
|sradli officers, no trials were ever held.”

C. ThelCTY

In the Celebici Judgment, the Trid Chamber of the ICTY held that the applicability of superior
responsihility in Article 7(3) of the ICTY, which is nearly identicd to Article 6(3) of the ICTR, extends
not only to military commanders but aso to individuals in non-military positions of superior authority. ™
Not only military commanders, but aso civilians holding positions of authority, are encompassed by the
doctrine.”” The Celebici court, quoting the Find Report of the Commission of Experts, noted that
dthough “[m]ost lega goplication of the doctrine of command responsibility has consdered military or
paramilitary accused, [plolitica leaders and public officias have dso been hdd lidble under this doctrine
in certain circumstances” ™ In the Celebici Judgment, the Triad Chamber stated, “The casesimposing

respongbility for falure to act on civilians occupying postions of authority, dso indicate tha such

2 1d.

®od.

“d.

> See Celebici Judgment, supra note 53.
® 1d. at §357.
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persons may be held lidble for crimes committed by persons over whom their forma authority under
nationd law is limited or non-existent.”””

4, Application of the command responsibility doctrine in Rwanda

Internationa law requires that military leaders of Rwanda be held crimindly responsible for the
actions of their soldiers in response to any illegd orders they gave. Additiondly, militialeaders, such as
the leaders of the Interhamwe, and government officids may be found individudly criminaly responsible,
despite their civilian satus, under the doctrine of command respongbility in internationa law.

These superiors will incur individud crimina respongbility not only when they have persondly
issued illegd orders, but dso when they have failed to take action to prevent the illega acts of their
subordinates under the doctrine. However, superiors will only be held responsible under the failure to
act standard if the prosecution demongtrates the leaders had constructive knowledge of the acts of thelr
subordinates based on a number of factors including: “the number, type, and scope of the illegd acts,

the time during which the illegd acts occurred; the number and type of troops involved; the logistics

involved, the geographical location of the acts; the widespread occurrence of the acts; the tactica tempo

T |d. at § 376.
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of operations, the modus operandi of amilar illegd acts; the officers and saff involved; the location of

the commander of the time.””®

B. What elements define a superior-subordinate relationship in international criminal
law?

The existence of a superior-subordinate™ relationship may impact the levd of individud
culpability of virtudly every person now indicted by the ICTR. Crimes againgt humanity and genocide
require a plan, an overarching policy. Such plan or policy is usudly directed by some individuas and,
in some ingtance, carried out by others, often with Significant overlap between the two groups® War
crimes, likewise, can occur at a superior’s direction or due to a superior’s neglect of his duty to control
asubordinate' s behavior.

The existence of a superior-subordinate reaionship impacts the individud crimind culpability of
both parties involved. For the superior, the relationship may impose vicarious culpability for the
subordinate' s acts under the command responsibility doctrine. For the subordinate, the relationship may

mitigate individual culpability through the superior orders defense®™ Both these aspects of superior-

8  See Bassiouni, supra note 21, at 438 quoting The Fina Report of the Commission of Experts.

" In this memorandum, the term “superior” describes both military and civilian lesders.

8 See generally ICTR Statute of the Tribuna for definition of crimes available at
<http:/Mmww.ictr.org/statute html#statute> (visited August 3, 2000). [hereinafter, ICTR Statute].
(See Tab 8).

8 For amore detailed description of the superior orders defense, see Section C below.
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subordinate status have been recognized as important in assgning individua crimind culpability snce at
least the sixteenth century.®  Legd scholar, M. Cherif Bassiouni has called the command responsibility
doctrine and the superior orders defense “lega and logical concomitant[s].”®* Both doctrines have been
ggnificant in the decisons to date of the ICTY, as wdl as the ICTR, and promise to generate more
discusson in future proceedings.

1 Legal requirements for subordinate status

The essentid prong of both command responsibility and the superior orders defense is the
exisence of a superior-subordinate relationship.  The common use of the terms “superior” and
“aubordinate’ can be eadlly defined through officid rank or satus, yet a legdly sgnificant superior-
subordinate relationship requires a more subgtantive examination. Despite the importance of the
superior-subordinate relationship to the doctrines of command responsbility and superior orders
defensg, its defining factors have not been clearly articulated within internationa customary or treaty law.
The doctrine of command respongbility and the defense of superior orders however do condtitute fairly
well-developed areas of law from which certain lega principles concerning subordinate status can be

extrgpolated. Ultimately, the existence of a superior-subordinate relationship will depend on the court’s

8 See generally Bassiouni, supra note 21. See also Aryeh Neir, WAR CRIMES: BRUTALITY,

GENOCIDE, TERROR AND THE STRUGGLE FOR JUSTICE (1998), at 241, citing Axtel’s Case, 84
Eng. Rep. 1060 (1660). (See Tab 21). (Seealso Tab 26).

8 Bassouni, supra note 21, at 420.
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discretion and fact-specific evduation of the nuances and interplay between the superior and the
subordinate.

Most importantly, subordinate status within amilitary or civilian context hinges on the concept of
contral: the de facto ability of a superior to control the acts of another. Control can be established ina
variety of ways and becomes largely afactua determination made by the court or tribunal. Factors that
may establish subordinate statusinclude: a superior’s ability to punish a subordinate; a superior’s ability
to issue binding orders to a subordinate; a superior’s ability to prevent a subordinate from performing
certain acts, and other evidence that a subordinate’ s acts are directed by amilitary or civilian superior.

Secondly, formd rank or status can be important in the establishment of a superior-subordinate
relationship. However, forma superior-subordinate status, or the lack thereof, is not dispostive. The
ggnificance of forma datus lies in its clear indication of a superior’s duty to control the acts of a
subordinate. Thus, the wesker the forma hierarchy within a group, the more evidence of de facto
control will be needed to demonstrate a superior-subordinate relationship; conversdy, the more formd
the hierarchy, the less additiond evidence of control will be needed. Consequently, it is easier to
establish the existence of a superior-subordinate reaionship within the military context than in a less

regimented civilian context. However, the most recent codifications of internationa crimind law -
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namdy, the Rome Statute of the International Crimina Court* and the Statutes of the ICTY® and
ICTR® - explicitly recognize the legdl significance of subordinate status within a civilian context.

Lasgtly, the circumstances surrounding the commisson of the subordinate's crimind act can
impact the court’s finding of a legdly sgnificant superior-subordinate relationship. These circumstances
tend to involve the paties mens rea, the nature of the crimes committed, and the persond
characteristics of the superior and the subordinate.

2. Level of control required

Virtudly dl formulations of the command responsbility doctrine and superior orders defense
include the notion of the superior’s control over the subordinate. As articulated most recently in the
Celebici decison, “the doctrine of command responghility is ultimately predicated upon the power of
the superior to control the acts of the subordinate.”®” The superior orders defense represents the inverse
of command respongbility. The defense is avalable in recognition of those ingances when the
subordinate is unable to avoid the commander’s control due to duress or coercion and thusis forced to
cary out an illega order. A court’s finding of a superior-subordinate relationship in ether context,

therefore, hinges on ademondtration of a superior’s de facto control over a subordinate.

8 Rome Statute of the International Crimina Court, U.N. Doc. A/CONF.183/9 (July 17, 1998),
avalable in Documents a http://www.un.orglicc [hereinafter, “1CC Statute’]. (See Tab 9).

% See|CTY datute, supra note 23..

%  See |CTR datute, supra note 80.
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a. The Nuremberg Tribunal

As dated aove, the London Charter contained no command responsbility provison and
provided only for limited use of the superior orders defense: “The fact that the Defendant acted pursuant
to an order of his Government or of a superior shdl not free him from responshility, but may be
considered in mitigation of punishment if the Tribunal determines that justice so requires”® Nine out of
the twenty-two initid Nuremberg defendants clamed that their subordinate status exculpated them from
quilt because they were merely following the orders of a superior commander.® The Nuremberg
Tribund generdly rgected the defendants’ use of the superior orders defense and held them responsible
for their own acts. The Tribuna’s judgments are pertinent to the development of the legd requirements
for superior-subordinate status as they evauate how the lack of superior control can render a
defendant’ s forma subordinate status irrelevant.

Fritz Sauckd, a defendant who pleaded superior order defense at the Nuremberg Trid, was
gppointed by Hitler to the post of “Plenipotentiary Generd for the Utilisation of Labour” with authority

to put under uniform control “the utilisstion of al avalable manpower, induding that of workers

(...continued)

8 Celebici Judgment, supra note 53, § 377.

8 Article 8 of Annex to Agreement for the Prosecution and Punishment of Mgor War Criminals of
the European Axis, Aug. 8, 1945. [hereinafter, London Charter]. (See Tab 2).

8 See Bassiouni, supra note 21, a 470, for alist of individua Nuremberg cases where defendants
pled obedience to superior orders.
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recruited abroad and of prisoners of war.”® As head of the dave labor program in Germany, Sauckel
received ingructions from Herman Goering and Adolph Hitler “to take dl necessary measures’ to
achieve the overarching labor needs of the Third Reich.** Sauckd’s authority derived from formal
decrees, which dlowed him to direct the governing authorities (cdled “Commissoners’) in the various
occupied territories to enact loca decrees concerning forced labor. Theseloca decrees were enforced
by the locd police forces of the occupied territories, who then seized, and sent to Germany, the so-
caled “voluntary” laborers needed to support the Reich’s war efforts.*

Sauckel dleged that sole responshility for the forced labor program lay with his direct
superiors, namely Goering and Hitler. The documentary evidence supported Sauckd’s assertions that
he received orders from Goering and Hitler and, as an essentidly civilian adminigretive officid, was
formaly subordinate to them.®* However, despite the fact that Sauckd’s authority and generd
indructions derived from his superiors, the Tribund found that:

There is no doubt... that Saucke had over-al responshility for the dave labour
programme. At the time of the events in question he did not fall to assert control over

the fields which he now cdaims were the sole responshility of others... His regulations
provided that his Commissioners should have authority for obtaining labour, and he was

% All information regarding the Tribund’s judgment and evidence presented in the trid of Fritz
Sauckel can be found a <http://Amww.ya e.edwlanweb/ava on/imt/proc/judsauck.htm> (visted
August 3, 2000) a 1. (See Tab 33).

4.
2 d.
% d.
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congantly in the field supervising the steps which were being taken. He was awar e of
ruthless methods being taken to obtain labourers, and vigoroudy supported them on the
ground that they were necessary to fill the quotas. Sauckd's regulations aso provided
that he had respongibility for transporting the labourers to Germany, dlocating them to
employers and teking care of them, and that the other agencies involved in these
processes were subordinate to him. He was informed of the bad conditions which
exisged... The evidence shows that Sauckel was in charge of a programme which
involved deportation for dave labour of more than 5,000,000 human beings, many of
them under terrible conditions of crudty and suffering...**

The Court’s discusson demondtrates how it examined and evaluated the evidence regarding Sauckd’s
subordinate status. Saucked’s forma subordinate status to Hitler and Goering, seen in the orders passed
to him and his officid position, was found by the Nuremberg Tribund to be irrdevant in light of evidence
that showed him asserting control in the field. In addition, Saucke received only generd orders from
Goering and Hitler, but then elaborated on them considerably as he directed his own subordinates, the
local “Commissioners’ and police forces who were responsible for the actua enforcement of the labor
decress. These dfirmative acts by Sauckd undermined his clam of subordinate status. The
Nuremberg Tribund faled to assgn even mitigating effect to Saucke’s technicaly subordinate status

and he was found guilty and sentenced to hang.

% |d. (emphasis added).
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In contrast, the Nuremberg Tribund mitigated defendant Walther Funk’ s sentence from death to
life imprisonment due to his subordinate status™ Like Saucke, Funk was appointed by Hitler to ahigh-
ranking civilian position: Minister of Economics and President of the Reichsbank. In this capacity, Funk
entered into an agreement with Heinrich Himmler whereby the Reichsbank recelved gold, jewes and
currency from the Nazi Schutzgtaffd, or SS, to Sore in bank vaults or sdl to pawn shops. Pursuant to
this agreement, the Reichsbank received the persond belongings stolen from concentration camp
victims, including the gold from eyeglasses, gold teeth and fillings. Funk clamed ignorance about the
nature and origin of the gold, but the Tribunal found that “Funk ether knew what was being received or
was ddiberately closing his eyes to what was being done.”®

The Tribuna however accepted Funk’s plea of superior orders, finding that while “he occupied
important officid pogtions, Funk was never a dominant figure in the various programmes in which he
participated.”®” Funk did what he was ordered to do “without asking questions’ and apparently without

demondrating any independent initiative in expanding on the orders received from his superiors. Even

though Funk was in a position of some forma superior status, the Nuremberg Tribuna concluded that

% All information regarding the Tribund’s judgment and evidence presented in the trid of Walther
Funk can be found a <http://Aww.ya e.edu/lawwel/ava on/imt/proc/judfunk.htm> (visited August
3, 2000). (See Tab 29).

% d. at 3.

 |d. (emphasis added).
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he did not have the de facto power, or gpparently the inclination, to step out from under his own
superior sdirection.”®

In generd, pleas of superior orders by the Nazi defendants were rgjected by the Nuremberg
Tribund due to evidence that the defendants were directly and actively involved in the commission of
war-time atrocities.  Although the defendants were formadly subordinate to Hitler and other superior
commanders and did receive orders from them, therr initiation of crimes went beyond the orders given.
In addition, their ability to direct the acts of their own subordinates demondirated their positions of de
facto control and own persond culpability. Thus, alegaly sgnificant superior-subordinate relationship
did not exig.

b. Subsequent Proceedings

Following the firgt round of trids a Nuremberg, United States Military Tribunals continued to
prosecute war criminals in “Subsequent Proceedings’ pursuant to Control Council Law No. 10.%°
These cases, dso know as “the High Command” cases, are particularly ingtructive in assessng the
degree of control necessary to establish alegdly dgnificant superior-subordinate relationship. Under the

command responsibility doctrine, thirteen German officers who held important staff and/or command

% d.
% Control Council Law No. 10, Punishment of Persons Guilty of War Crimes Againgt Peace and
Againg Humanity (December 20, 1945), available at

(continued...)
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positions within the German military, were prosecuted.’®  In distinguishing between the culpability of
daff officers and command superiors for the acts of subordinates, the Tribunal emphasized the ability to
issue binding orders as indicative of superior satus.
“Since a Chief of Staff does not have command authority in the chain of command, an order
over his signature does not have authority for subordinates in the chain of command... In the
absence of participation in crimind orders or their execution within a command, a Chief of

Staff does not become criminaly responsible for crimind acts occurring therein.  He has no
command authority over subordinate units.”**

Thus, the Tribuna held that an individua who passes an order down to subordinates, but is powerless
to change or enforce the order, does not exercise the degree of control over a subordinate necessary to
edtablish a superior-subordinate reationship. It is the ability to control the subordinates acts, as
evidenced in the High Command Cases by the issuance of binding orders, that defines the superior-
subordinate relaionship.

The Pohl*®? case articulated another aspect of determining superior control over a subordinate:
the superior’s ability to prevent the subordinate’s act. Pohl involved the prosecution of Karl

Mummenthey, an officer in the SS, and busness manager of an industry conglomerate that utilized

(...continued)

<http:/Mmww.yd e.edulavweb/ava on/imt.imt10.ntm>, (visted August 6, 2000), [hereinafter,
Control Council Law No. 10] (See Tab 3).

100 Bassiouni, supra note 21, at 432.

101 High Command case, cited in Celebici Judgment, supra note 53, at § 367.

102 See USA v. Pohl et. al. available at <http:/Aww.yd e.edw/lanweb/ava on/imt/pohl.htm> (visited
August 3, 2000); also cited in Celebici Judgment, supra note 53, 8 374. (See Tab 32).
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concentration camp laborers. Mummenthey defended himsalf by asserting that he had no control over
the conditions to which the laborers were exposed because the concentration camp guards responsible
for brutal trestment of the laborers were beyond his scope of authority.'® The Tribund rejected this
characterization, however, finding ingtead, “[i]f excesses occurred in the indudries under
[Mummenthey’s] control, he was in a position not only to know about them, but to do something.”***
Thus, regardless of an individud’ s capacity to prevent subordinates offenses in an officid capacity, the
de facto ability to prevent illegd subordinate conduct will hep establish a legdly sgnificant superior-
subordinate relationship.

C. ICTY and The Celebici Case

The ICTY’s discusson in the Celebici decison regarding the responghility of the four
defendants is extremdy useful for its evaduation of how de facto control helps establish the superior-
subordinate relaionship.

In the case of Zgnil Deldic, charged as a superior who at times acted with command authority
within the prison, the Prosecution failed to provide reliable evidence of Deldic's command authority or
superior respongbility over the prison camp at Cdebici and its personnel. Despite Deldic’'s pogition as

military commander of the region in which the camp was located, the Tribuna found that he did not have

103 |d
14 4.
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de facto control over civilians and/or soldiers working in the camp.’®® The ICTY found that Dedic
acted merely as a conduit in transmitting orders to Mucic, the Cdebici camp commander, from the
Bosnian Supreme Command.’® He aso “coordinated” military and civilian groups, but exercised no
independent judgment over subordinates, had no command respongbility over civilians or military, and
was not part of any military chain of command. Ultimately, the Tribund was unable to conclude that
Dddic had the requiste de jure and de facto control required to be held liable as a superior with

107

command responghility.

108

Deputy commander of the camp Hazim Ddic™" was charged with respongbility for crimes
committed by subordinates and with direct responsbility for his own acts. The Tribund found him
not guilty under command responshility doctrine, but guilty for acts in which he participated. Ddlic’'s
defense argued that he was higher in rank than other soldiers at the camp, but that he lacked de facto
control over their acts and was merely a conduit to transfer orders from his commander Mucic. The
Tribund examined extensve evidence and eyewitness accounts and concluded that Delic was in charge

of adminigrative affairs of the camp and asssted with day-to-day activities, but that this “did not

indicate that he had actua command authority in the sense that he could issue orders and punish and

105 Spe Ching, supra note 57, at 200, 201.
106 I d

107 I d

108 See Celebici Judgment, supra note 53.
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prevent the crimina acts of subordinates” ' The court thus found that prison guards were not his
subordinates, and Ddlic was not held respongble for their acts.  Even though Dedic was formdly
superior to the camp guards, he lacked the de facto control over their actions. Thus, the Trid Chamber
found thet no legdly sgnificant superior-subordinate status existed.

Another defendant Zdravko Mucic™™® was charged with eeven counts of war crimes and crimes
agang humanity under command respongbility doctrine and direct respongbility for his own acts. The
Prosecution presented documentary and eyewitness evidence to show that Mucic had de facto control
over prison guards, officers and detainees at the camp and de jure control per orders of the Bosnian
Army.™ Due to his position as the de facto commander of the camp, the ICTY Tria Chamber found
him guilty of al counts. Mucic's control over dl of the other camp personnd, as evidenced by his giving
orders to those personnel™’?, established the existence of a legdly Sgnificant superior-subordinate
relationship.

From these casss, it is clear that the ability to exercise de facto control over subordinatesisan
important factor in defining a superior-subordinate relationship.

3. The Significance of Formal Status

109 Spe Ching, supra note 57, at 193, 194.
10 Spe Celebici Judgment, supra note 53.
111 |d
112 I d
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An individud’s forma satus as a subordinate has dso been viewed by courts as effecting the
individud’s legd position regarding culpability. However, such forma postion is not dispostive to a
finding of subordinate datus. The weight given to an individua’ s forma status has decreased over time
as the redlities of modern-day conflict reflect less hierarchicd command sructures and generdly more
ad hoc, and cheotic, bases of power.*® ICTY jurisprudence, as well as the statute of the ICC,
demondrates a definite inclination towards viewing formd rank as merely one of the factors to take into
account in the evauation of command respongbility or superior orders.

The enduring sgnificance of formd daus in evduatling a superior-subordinate relationship,
however, lies in its assgnment of duty to the superior. Bassouini points to a commander’s duty to
supervise hisher subordinates as representing the linchpin of command respongibility doctrine™* A
military or civilian superior’s duty, both to issue legitimate orders and to prevent subordinates illegd
behavior, is clearly indicated by a superior’sforma rank.

a. National military law

Domedtic military tribunads have long recognized the importance of superior-subordinate

relaionship in assessing individud culpability. For example, Axtell’s Case of 1660 represents one of

113

See generally, Bassouni, supra note 21. See also, Ching, supra note 57.

14 Bassiouni, supra note 21, at 419-20.
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the earliest examples of a subordinate claiming the defense of superior orders™  Axtell, the soldier
accused of murdering King Charles |, asserted that he was obligated to carry out the orders of his
commander. The British common law court hearing the case accepted that a superior-subordinate
relaionship existed, and based this finding dmost exclusvely on the formd ranking of the soldier and his
commander. Ultimately, however, the court refused to accept the soldier’s defense. The judges noted
that “[E]ven a common soldier must have known that it was an act of treason to participate in the
execution of one'sking."**

b. Tokyo Tribunal

The ggnificance of the Yamashita judgment lies in its assessment of the importance of forma
datus in establishing the existence of a superior-subordinate rdationship. General Y amashita, as the
commanding generd of the Japanese forces in the Philippines, was charged with having “unlawfully
dissegarded and failed to discharge his duty to control the operations of the members of his
command...”. " Y amashita' s defense argued that he did not know of his subordinate’ s acts and, due to
the formaligtic structure of the Japanese military and the successful Allied destruction of communication

lines, had no de facto control over their day-to-day conduct. The Tokyo Tribuna admitted that “taken

> Neier, supra note 82, at 241.

18 14, See generally Bassouni, supra note 21, at 420-435 for a discussion of how this doctrine
gppliesin U.S. and U.K. military law.

17 Green, supra note 26, at 336.
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at full face vaue, the testimony indicates that Japanese senior commanders operate in a vacuum, dmost
in another world with respect to their troops...”**®, The Tokyo Tribuna focused instead, however, on
the widespread and horrific nature of the offenses and on Yamashita s derdiction of duty to investigate,
prevent or punish his subordinates acts. The Tokyo Tribunal stated that when offenses are widespread
and “there is no effective attempt by a commander to discover and control the crimina acts, such a
commander may be held responsible, even crimindly ligble, for the lawless acts of his troops, depending
upon their nature and the circumstances surrounding them.”*** Notably, in finding Y amashita guilty esa
commander, the Tokyo Tribuna not only focused on Y amashita s formd status as commanding generd
of the Japanese forces in the Philippines, but adso looked to the widespread nature of the arocities
committed by Japanese forces for which Y amashita was derdlict in not preventing.

C. Protocaol |

Despite the use of the command responsibility doctrine a Nuremberg and Tokyo, the Geneva
Conventions of 1949 contained no explicit provison on superior-subordinate relaions and liability.**

In addition, the emphasis on de jure command and forma status applied a Nuremberg and Tokyo

18 1d. at 336, 337.
19 d. at 337.
120 Spe |lias Bantekas, supra note 35, at 2.
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faled to capture the types of superior-subordinate relationships seen in civil wars, guerrilla warfare and
other internal conflict Stuations that have predominated during the post-World War |1 era**

Protocol | to the Geneva Conventions,"® which entered into force in December, 1978, was the
fird international treaty to explicitly address the sgnificance of a superior-subordinate relationship in
assessing individud culpability for internationd crimes. The use of “superior” in Article 86, juxtaposed
agang the more specific desgnation of “military commander” in Article 87, suggests that the legd
ggnificance of the superior-subordinate relationship extends into the civilian sphere. This reading is
confirmed by the Internationa Committee of the Red Cross Commentary on Protocol 1, which
interprets Article 87 thus.

The concept of superior is broader [than in the military context] and should be seen

in terms of a hierarchy encompassing the concept of contral... . A superior may be held

ligble for the commission of an offense if ... the persons committing the offense were

under the control of the accused, that is, the accused had a duty to ensure that they

complied with the law, the &bility to prevent them from committing illegd acts and the
ability to see that the offenders were punished.’®

By dlowing for a nation of civilian command authority, beyond a gtrict notion of military hierarchy, the
doctrine of command authority comes to rely more on a notion of de facto rather than de jure control.

Thus civilian commeanders in this context are subjected to the same fact- intensve inquiry asthar military

121 Seeld. See also Fenrick, supra note 27, at 118.

122 gpe generally Protocol |, supra note 36.

123 See Fenrick, supra note 27, at 120, citing Commentary on the Additional Protocols of 8 June
1977 to the Geneva Convention of 12 August 1949, 1005-16.
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counterparts when assessng the issue of crimind ligbility, with the fact-finders investigation focusng
directly on the question of whether the civilian commander had actua control over the actions of the
subordinate.  The development of this doctrine recognizes the changing face of warfare in the late
twentieth century.

4, I mplication of superior-subordinate relationsfor the ICTR

Since the exigence of a legd sgnificant superior-subordinate relation, as stated above, hinges
upon the notion of control, for superiors in Rwanda to be found crimindly ligble under the doctrine of
command responsbility, the prosecution must provide a factuad basis for how command authority
functioned in Rwanda. Given that the genocide was executed largely outsde the parameters of aforma
military hierarchy, the evolution of the doctrine of command respongibility from a de jure to ade facto
dandard in internationa law will be helpful to the prosecution when it attempts to hold leaders of the
genocide liable for the actions of their subordinates. However, the ICTR should be wary of the
precedent set in the Celebici decison where the Trid Chamber of ICTY refused to hold Ddlic ligble as
a commander. In the case of Délic, the Tria Chamber of the ICTY looked to whether he exercised
independent judgment in executing his command over subordinates at the prison camp or whether he

was merely aconduit in transmitting orders.**

124 See Ching, supra note 57, at 200, 201.
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With regard to the superior order defense, the concomitant of command responsible, the ICTR
can look to early precedents set a Nuremberg to see how that tribuna was weary of dlowing this
defense in those instances where subordinates exercised any independent or affirmative will.  The extent
to which defendants in Rwanda engaged in crimina acts beyond following specific narrow commands
will makeit very difficult for those subordinates to maintain the defense of superior orders.

C. When subordinate statusis established, what isthe subordinate' s culpability for
war crimes, crimes against humanity and genocide?

1. Superior orders defense defined

Higtoricdly, the defense of superior orders has been used by subordinates trying to relieve
themsalves of crimind ligbility for acts occurring under a superior’s orders.  This defense does not
relieve subordinates from ligbility, but it does dlow for mitigation in punishment.  As firg codified in
Article 8 of the London Charter, the doctrine gtates “[t]he fact that the Defendant acted pursuant to
orders of his Government or of a superior shal not free him from responghility, but may be consdered
in mitigation of punishment, if the Tribuna determines that Justice so desires™®  This language is

replicated in Control Council Law 10 under which the post-Nuremberg Allied prosecutions were

122 Bassouni, supra note 21, at 469 quoting Article 8 of Annex to Agreement for the Prosecution

and Punishment of Mgor War Criminals of the European Axis, Article 8 (London Charter).
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held.® Further, it should be noted that obedience to superior orders is not an absolute mandatory

mitigating circumstance, but rather is a discretionary congderation of the court.

In the Einsatzgruppen trid, one of the Control Council Law Trids, the Court directly

addressed the question of the superior orders defense. In addressing this question, the court stated that,

“[a] soldier is a reasoning agent...It is a fdlacy of widespread consumption that a
soldier is required to do everything his superior officer orders him to do... The subordinate is
bound to obey only the lawful orders of his superior and if he accepts a crimind order and
executes it with maice of his own, he may not plead Superior Orders in mitigation of his
defense... If one clams duress in the execution of an illegd order, it must be shown that the
harm caused by obeying the illegd order is not digproportionately greater than the harm which
would result from not obeying the illegd order. It would not be an adequate excuse... if a
subordinate, under orders, killed a person known to be innocent, because by not obeying it he
himself would risk afew days of confinement.”*?’

Thus, in Einsatzgruppen, the court seemed unwilling 1 even address the question of mitigation if the
subordinate, as reasoning agent, had the ability to redize the crimindity of the order upon which he
based his defense.  Further, the reasoning in this case indicates that even while acting under superior
orders, if the subordinate acts “with maice of his own” or in disproportion to potentia harm he would

face by disobeying orders, a court should not consider mitigation in punishmen.

2. ICTY

126 Control Council Law No. 10, supra note 96.

127" Bassiouni, supra note 21, at 473-4, quoting, 4 Control Council Law Trials 470 (1947).
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Article 7 of the 1998 amended Statute for the ICTY mirrors the earlier superior orders principle
announced at Nuremberg. Specificdly, Article 7, entitled “Individud crimind respongbility,” states
“[t]he fact that an accused person acted pursuant to an order of a Government of a superior shal not
rlieve him of crimind responghility, but may be consdered in mitigation of punishment if the

International Tribunal determines that justice so requires”*®

The ICTY had the opportunity to interpret this article in the case of Esad Landzo, alow level
guad a the Cdebic prison camp locaed in the Konjic municipdity in centrd Bosnia and
Herzegovina®  Landzo was indicted in March 1996. Landzo was charged with direct responsibility
for war crimes and crimes againgt humanity, including willful killing and murder, torture, cruel trestment,
and causing great suffering or seriousinjury.*® In his defense, Landzo argued that his subordinate status
as a low leve prison guard mitigated his culpability because he “committed the offenses established
againg him under the orders of his superiors”*** The ICTY, however, refused to mitigate Landzo's
sentence, dating in its judgment that, “[€]ven were it to be accepted that Mr. Landzo was, on occasion,

ordered to kill or mistreat prisoners within the prison camp, the evidence does not indicate that he

128 See generally ICTY Statute, supra note 23. This language is nearly identical to Article 6 of the

ICTR Statute.
129 Spe Celebici Judgment, supra note 53.
130 I d

Bl d. at §1282.
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performed these tasks with rductance.”** To the contrary, the Trial Chamber noted, Landzo appeared

to take “ some perverse pleasure in the infliction of great pain and humiliation.”**

As in the Einsatzgruppen case, when gpplying the superior orders defense to the question of
mitigation, the Court focused upon the agency of the subordinate in question. In the Landzo case, the
ICTY Trid Chamber specificaly highlighted Landzo's mentd date when he was committing the
atrocities in question. In looking to Landzo’'s mativetion, the ICTY Trid Chamber engaged in a fact
specific andyds and refused to goply a static understanding of whether Landzo's actions resulted from
following direct superior orders. Rather than addressing the question of whether the subordinate merdly
acted under orders, the Court engaged in an inquiry into what the subordinate was thinking at the time
he committed the atrocities and how he conducted himsdlf at the time while engaging in these arocities.

The inquiry therefore went directly towards the subordinate' s state of mind.

The case of Drazen Erdemovic gives further guidance of how the ITCY has viewed the question

of mitigation.”** Erdemovic, a“low-ranking” member of the Bosnian Serb Army pleaded guiilty to the

132 Id

133 | d

3% Prosecutor v. Drazen Erdemovic, 1T-96-22-T, 29 November 1996. See Summary of the
Judgment Ddlivered on 29 November 1996 in the Case of Drazen Erdemovic, availdble at
<http://mwww.un.org/icty/pressredl/erd-sum961129e.htm> (visited June 19, 2000). (See Tab 28).
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135 Erdemovic’s

charge of murder with the defense of superior orders seeking mitigation in his sentence.
military unit was respongble for the execution of 1,200 Mudims following the fal of Srebrenica (of
whom Erdemovic was charged with between 10 and 100 murders).*®*  As part of his defense,
Erdemovic pleaded “urgent necessity stemming from duress and a superior order.”**” In congdering the
probetive vaue of Erdemovic's defense, the court considered the following factors: i) whether or not the
accused coud have avoided the dgtudion; ii) whether the accused was confronted with an
insurmountable order which he had no way of duding; iii) whether the accused or one of hisimmediate

family members was placed in danger of immediate degth or death shortly afterwards; and iv) whether

the accused possessed the moral freedom to oppose the orders he had received.™*®

In the sentencing judgment, the Trid Chamber of the ICTY accepted that duress existed in the
case, while reiterating that “ duress does not afford a complete defense to a soldier charged with acrime
agangt humanity and/or awar crime involving the killing of innocent human beings” but may be taken
into account only by way of mitigation.* The decision of the Trid Chamber noted testimony of the
defendant including the brutd nature of the battle for Srebrenica, the attendant environment of soldiers

killing pursuant to superior orders, the accused' s vulnerable position as a Bosnian Croat in the Bosnian

135 4.
136 Id
B |d.at 7.
138 Id
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Serb Army, and the fact that he had previoudy refused to comply with orders from his commanding
officer.* The Chamber in accepting Erdemovic's guilty plea sentenced him to five years imprisonment
recognizing various mitigating circumstances including Erdemovic's low military rank, his remorse, his
cooperation with the Tria Chamber, his youth, the fact that he did pose a future threat, and duress.***
The court gave no further indication as to the weight these various factors played in arriving a such a

light sentence.

3. I nternational Criminal Court

Article 33 of the Rome Statute of the International Crimina Court entitled “ Superior orders and
precription of law” offers afurther eaboration on this defense than previoudy seen. Thetext of Article
33 specificdly gates the following:

“1. The fact that a crime within the jurisdiction of the Court has been committed by a person
pursuant to an order of a Government or a superior, whether military or civilian, shdl not rdieve
that person of crimind responghility unless

(& The person was under alegd obligation to obey orders of the Government or the superior in
question;

(b) The person did not know that the order was unlawful; and

(¢) The order was not manifestly unlawful

(...continued)

139 1d. at 12.
140 |d

141 d. at 13-14.
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2. For the purposes of this article, orders to commit genocide or crimes againgt humanity are
manifesly unlawful "4

As Bassouni notes, Article 33 retreats from the formulation of the ICTY and ICTR firgt by
emphasizing in paragraph 1(a) the notion of legd obligation to obey superior orders and second by
dlowing for a defense of ignorance of the “unlawful” nature of the order in 1(b).*** Notably however,
and of great dgnificance to the work of the ICTR, the formulation offered by the ICC is “the firs to
exclude ‘orders to commit genocide or crimes against humanity,” from the required knowledge of the
unlawful nature of the order.”*** Thus, the extent to which the prosecution in the ICTR is able to prove
the factual questions that the defendants in question (arguing the defense of superior orders) were
following “orders to commit genocide” of the Tusti population, at least based on the ICC formulation,
defense of superior orders would not be available.

4, The Related Concept of Duress

The generd concept of duress in crimina law dates thet if an actor is under pressure of an
unlawful threat from another person to harm that person (or a third person), and that actor commits
what would otherwise be a crime, he may be rdieved of crimind liability."*  Unlike the defense of

necessity where pressure is brought to bear on an actor because of natura causes, duress or coercion is

142 gpe generally ICC Statute, supra note 84, at Article 33.
143 Bassiouni, supra note, at 481.
Y.
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the product of compulsion brought about by one person against another.#

While mogt legd sysems
recognize the defense of duress, pend codes vary with respect to certain crimes for which the defense
will not apply, the nature and type of threats required, the immediacy of the harm likely to occur to the
actor, the reasonableness of the belief, and the harm inflicted on others'*” As Bassiouni notes, for policy
reasons, most national laws do not recognize the defense for the serious crimes such as murder.**

The Rome Statute of the International Criminal Court also addresses the concept of duress. In
Article 31(2)(d), entitled “Grounds for excluding crimina respongbility,” the Statute States that a person
ghdl not be crimindly respongble if, at the time of that person’s conduct:

(d) The conduct which is dleged to condtitute a crime within the jurisdiction of the Court has

been caused by duress resulting from a threat of imminent death or of continuing or imminent

bodily harm againgt that person or another person, and the person acts necessarily and

reasonably to avoid that threat, provided that the person does not intend to cause a greater

harm than the one sought to be avoided. Such athreat may ether be:

() Made by other persons; or
(i) Congtituted by other circumstances beyond that person'’s control.**°

The effect the ICC Article 31(d) isto limit the concept of duress to those Stuations where the crimind

act a issue causes less harm than the one sought to be avoided. While this formulation excludes

(...continued)
145

American Jurisprudence, 2nd Edition - VVol. 40 § 115 Duress, Coercion, or Compulsion (1999).
(See Tab 10).

Bassouni, supra note 21, at 484.

47 1d. at 486.

148 |d

146
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decison-makers or others with authority within a chain of command, it dill leaves open the posshility
that subordinates could utilize this article to dlaim duress as a defense™™ However, given this provison's
limitation to only exclude from ligbility those acts which cause the least harm, it seems that such a
provison would be ingpplicable to charges of genocide and crimes againgt humanity.

In the notorious post-World War Il case of Paul Touvier, the French court consdered the
defendant’ s defense of duress. Touvier was an officia in the Milice, a specid paramilitary force crested
by the Vichy government that worked in cooperation with the Gestapo to combat the Resistance and
other enemies of the Vichy state™" Touvier was by al accounts “an active and enthusiastic participant

1152

in the organizations fighting the French Resgtance. Touvier was charged with crimes againgt
humanity and after years of litigation was eventudly sentenced to life imprisonment for his participation in
amassacre a Rillieux in France in 1944.2% After exhausting numerous procedura avenues, Towvier's

atorney, in alagt ditch effort, pleaded duress claming that the pressure of the Gestapo on Touvier was

0 great that his actions were justified exculpating him from crimind liability."™ The French court

(...continued)

149 |CC Statute, supra note 84, at Article 31(d). See also, Bassouni, supra note 21, at 490-1.

130 Bassiouni, supra note 21, at 491.

Lella Sadat Wexler, “The Interpretation of the Nuremberg Principles by the French Court of
Cassation: From Touvier to Barbie and Back Again”, 32 CoLUM. J. TRANSNAT'L L., 323
(1994). (SeeTab 24).

151

152 1d. at 323.
158 1d. at 293.
B 4.
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summaxily rejected Touvier's duress defense noting that Touvier had joined the Milice of his own free
will, knowing that its motto included a promise to struggle “againgt the Jewish leper and for French
purity.”*>> Notably, this decision relies upon Touvier's prior agency in joining a paramilitary organization
with a violent and racist agenda. Regardless of pressure later exerted on Touvier by the Gestpo, the
defense of duress was not available to him because of his willful act of joining the Milice in the first
place.

5. I mplications of Superior Orders Doctrinefor the ICTR

The evolution of the superior orders defense demondrates that only under narrow
circumstances will courts congder the defense in the mitigation of punishment. As a basdine, as
demonstrated by the Statute of the ICC, courts and tribunas are asked to assess whether the
subordinate in question is legdly obliged to obey orders and whether those orders are manifestly lawful.
In the context of Rwanda, where the killings were often the act of ordinary citizens, abeit acting under
“orders’ or indructions of superiors, it is difficult to envison how defendants could fashion a defense
that they were ether 1) legdly obliged to follow such orders or 2) that such orders where legd. Past
courts and tribunas, most notably the ICTY, when considering the defense have looked specificdly to
whether the charged defendant was in a pogition to exercise any independent agency when committing

the crimes charged. Both in the cases of Landzo, and earlier in the case Touvier, the courts rejected

15 1d. at 353.
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the defense because of the percaived independent agency of these individuds and the willful manner in
which they engaged in atrocities - beyond the mere following of orders. The case of Erdemovic is
perhaps a more difficult precedent for the ICTR because of the lack of clear guidance given by the
ICTY for mitigation of his punishment. In this indtance, it seemed that the ICTY Trid Chamber was
largely swayed in its sentencing of the defendant by the defendant’s degree of remorse and desire to
cooperate with the its investigation, coupled with the circumstances of his low-rank and the view that he
posed no future threat, when sentencing him to merdly five yearsimprisonment. Accepting factudly that
Eredmovic engaged in arocities under conditions of duress was merdly one factor the ICTY Trid
Chamber congdered in his punishment. In summary, to preval on the superior orders defense a
defendant must overcome a threshold inquiry which proves they were in a position of subordination and
acted under duress. Beyond that threshold, the ICTR, when congdering mitigation of punishment, will
need to engage in avery fact specific andysis which balances the various equities discussed herein.
V.  Concluson

Precedent exids in internationd law to hold superiors in Rwanda, both military and civilian,
criminaly liable for the issuance of illegd orders and in those contexts where they faled to take action to
prevent the illegd acts of their subordinates. The extent to which such leaders will be held responsble
for the crimind actions of their subordinates will depend on the existence of alegdly sgnificant superior-
subordinate relationship which hinges on the level of control exercised by the superior over those
subordinates. As to the issue of whether subordinates in Rwanda can prevall in assarting a clam of
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mitigation in punishment, based on the defense of following superior orders, the ITCR is required by
internationa law to examine whether these subordinates exercised any independent agency when
committing the crimes in question. Tribunds in the past have looked to a variety of fact specific

circumstances, beyond simply the question of subordination, when dedling with mitigation in sentencing.
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