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I ntroduction and Summary of Conclusons

A. Issues

This memorandum addresses the practice of the taking of judicia notice by the judges of the
Internationa Crimina Tribund for Rwanda. Aspects considered include the appropriate scope of
judicia notice by the Tribuna and whether any procedures should be adopted to give parties notice of
the Tribund’ sintent to take judicid notice, and thereby offer an opportunity for them to rebut such with
the presentation of evidence.

In addition, this memorandum reviews the use of judicid notice in severd common law
countries and discusses some digtinctions between civil and common law legd traditions thet are
relevant to the practice of taking judicia notice.

B. Summary of Conclusons

1. TheTribunal’s Rules of Evidence Give Little Guidance on the Taking of

Judicial Notice; 1t isUp tothe Tribunal to Develop a System

The taking of judicid notice in the proceedings before the Internationd Crimind Tribund for
Rwanda is governed by the Rules of Procedure and Evidence first developed for the Internationa

Tribund for the Former Yugodavia® The rules were developed by judges of the Tribuna and are

! Article 14 of the Statute of the Internationd Tribuna for Rwanda sates:

The judges of the Internationa Tribuna for Rwanda shdl adopt, for the purpose of
proceedings before the Internationa Tribunal for Rwanda, the rules of procedure and
evidence for the conduct of the pre-trid phase of the proceedings, triads and appedls,
the admission of evidence, the protection of victims and witnesses and other
gopropriate matters of the Internationd Tribund for the Former Y ugodavia with such
changes as they deem necessary. [Reproduced in the accompanying notebook at Tab
1]



consdered to be neither predominantly common law nor civil law rules, but rather ahybrid of the two
systems. Rule 94, which concernsjudicia natice, is unadorned by detail restricting or placing limits on
the use of judicia notice. Thetask isfor the Tribund -- chiefly the judges but aso the Office of the
Prosecutor and defense counsdl -- to implement the rules of evidencein away that provides for
“dmple, speedy and fair trids.. . . [whilg] bdanc]ing] the interests of the internationa community against
the rights of the accused and efficiency in dedling with crimina matters againg the requirements of due
process.”?

2. Proposed System of Taking Judicial Noticein the ICTR

Reference should be made to the approaches adopted by various states to the taking of judicid
notice S0 that over time suitable gpproaches are devel oped to the taking of different types of judicia
notice, e.g., hotice of adjudicative or legidative facts, in the Tribund. A premium should be placed on
transparency in order to ingtill confidence in the Tribund’ s use of the doctrine. For example, the
Tribuna should notify opposing counsd before it formally takes judicia notice of notorious, indisoutable
facts (facts of common knowledge) in order to give opposing counsel the opportunity to attempt to
convince the court not to teke judicid notice. In addition, it isimportant that the Tribund distinguish
whether it istaking judicia notice of an adjudicative fact or alegidative fact. The disinctioniscriticd,
particularly when courts rely on the decison in later cases as precedent. A previous decision taking

judicid notice of amatter as alegidative fact should generdly not be authority for notice of the same

2 Rod Dixon, Symposium: Prosecuting International Crimes: An Inside View: Developing
International Rules of Evidence for the Yugoslav and Rwanda Tribunal, 7 TRANSNAT'LL. &
CoNTEMP. ProBs. 81, 102 (1997). [Reproduced in the accompanying notebook at Tab 27.]
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meatter as an adjudicative fact. (These different types of judicia notice are discussed in Part 111. A.
infra.)

[. Factual Background

A. Definitions

Judicid natice is a mechanism whereby trid judges can recognize the truth of certain facts
having a bearing on the controversy at bar while dispensing with the usua methods of introducing
evidence. Therationae for the doctrine of judicia notice is to promote expedience in trid proceedings
and to prevent flagrant error.® “Judicid notice acts as a timesaving device by diminaing the need for
introduction of evidence to prove noticed facts”* Black’s Dictionary definesjudicia notice as.

A court’s acceptance, for purposes of convenience and without requiring aparty’s

proof, of awell-known and indisputable fact; the court’ s power to accept such afact

<thetria court took judicia notice of the fact that water freezes at 32 degrees

Fahrenheit>.°

Although countries take dightly differing gpproaches to it, the doctrine of judicia noticeis

widely recognized in both civil and common law systems® It is difficult to imagine avidble legd sysem

3 See CarlaA. Nedey, Note, Judicial Notice: Rule 201 of the Federal Rules of Evidence,
28 U. FLA. L. Rev. 723, 724 (1976). [Reproduced in the accompanying notebook at Tab 28.]

4 Seeid. at 724. [Reproduced in the accompanying notebook at Tab 28]

5BLAck’sLAw DicTioNARY 851 (7™ ed. 1999). [Reproduced in the accompanying
notebook at Tab 36.]

¢ “The ancient rule permitting judicia notice, without proof, of notorious factsis recognized [in
Italy].” In Italy, the rule is commonly expressed in the maxim, “notoria non egent probatione” and for
civil casesis codified in Codice di procedure civile art. 115, para. 2. MAURO CAPPELLETTI, JOHN
HENRY MERRYMAN AND JOSEPH PERILLO, THE ITALIAN LEGAL SYSTEM : AN INTRODUCTION 131
(1967). [Reproduced in the accompanying notebook at Tab 15.] In England and Australia, “the Courts
will take judicid notice of facts which are notorious, and there is awide discretion which may be

3



whose courts do not take some facts for granted as being generaly known.’

With each judicid decison, the foundling ICTY and ICTR carve out important case law,
precedent and customary internationa law which have great importance not just for the parties
gppearing before the tribunas, but aso for other internationd tribunals, including the permanent
internationa crimina court, when it comesinto force® The ICTR and ICTY are proscribed from using

the evidence law of asingle state® It iscrucia that the Tribunas develop an approach to the use of

exercised on this” ROSEMARY PATTENDEN, THE JUDGE, DISCRETION AND THE CRIMINAL TRIAL 9
(1982) (quoting Angas Parons, J., Allchurch v. Healey [1927] SA.S.R. 370, 372.) [Reproduced in
the accompanying notebook at Tab 16.] See also RICHARD FENTMAN, FOREIGN LAW IN ENGLISH
COURTS: PLEADING, PROOF AND CHOICE OF LAW 248 n.169 (1998) (citing Commonwealth
Shipping Representative v. P & O Branch Service [1923] AC 191, 212 (HL)) [reproduced in the
accompanying notebook at Tab 17] and for Audtraia, Divison 1, Judicia Notice s. 120 and 121,
Evidence Bill 1987 [reproduced in the accompanying notebook at Tab 8]. 1n Germany, section 291 of
the German Civil Procedural Code provides that, “facts which are evident to the court need not be
proved.” JULIANE KOKOTT, THE BURDEN OF PROOF IN COMPARATIVE AND INTERNATIONAL HUMAN
RiGHTsLAw 32 (1998). [Reproduced in the accompanying notebook at Tab 18.]

” See RICHARD FENTMAN, FOREIGN LAW IN ENGLISH COURTS: PLEADING, PROOF AND
CHolicE OF LAw 248 (1998). [Reproduced in the accompanying notebook at Tab 17.]

8 The Legd Officer with the Office of the Prosecutor for the International Crimina Tribuna for
the Former Y ugodaviawrites that the evidentiary systems developed by the ICTY and the ICTR will
“dmos cartainly” be carried forward into a permanent internationd crimina court, if such acourt is
edtablished. See Dixon, supra note 2, a 82. [Reproduced in the accompanying notebook at Tab 27.]
Asof 12 February 2001, 139 countries had signed the Rome Statute of the Internationa Crimina
Court and 29 countries had ratified it. The Statute will come into force when 60 countries have ratified
it. See http://Amww.un.org/law/icc/statute/status.htm (visited April 9, 2001). [Reproduced in the
accompanying notebook at Tab 3]

° Rule 89 of the ICTR’s Rules of Procedure and Evidence, which is considered to be the
cornerstone for the Tribund’ s evidentiary procedure, Sates that, “ The Chambers shal not be bound by
nationd rules of evidence” Internationa Crimind Tribuna for Rwanda: Rules of Procedure and
Evidence, Part Six, Section 3, Rule 89. [Reproduced in the accompanying notebook at Tab 2.] The
ICTY operates under the samerule.



judicid natice that balances the need to use court resources efficiently, while carefully affording due
process protections to defendants. To ad in this task, the gpproachesin severd common law countries
are discussed below. In addition, severd digtinctions between civil and common law legd traditions

that are relevant to the practice of taking judicia notice in criminad cases are discussed.

[11. L egal Discussion

A. Different Types of Judicial Notice

Courts take judicia notice of facts that fal into severa broad categories. The two primary
categories are 1) adjudicative facts and 2) legidative facts. Adjudicative facts“are smply the facts of
the particular case.”'® They concern theimmediate partiesin a case: “who did what, where, when, how
and with what motive or intent.”** In finding facts concerning the immediate parties, the court performs
an adjudicative function, hence the term adjudicative facts. Adjudicative facts are the facts that
normaly goto ajury in ajury case. They are those facts to which the law is applied in the process of
adjudication. They relate to the parties, their activities, their properties and their businesses.*2

Another type of adjudicative fact as to which courts may take judicia notice is one “capable of

immediate and accurate demonstration by resort to sources of indisputable accuracy easly accessible

1% Fep. R. Evip. 201 advisory committee' s note. [Reproduced in the accompanying notebook
at Tab 6]

11 Kenneth Culp Davis, Judicial Notice, 55 CoLuM. L. Rev. 945, 952 (1955). [Reproduced
in the accompanying notebook at Tab 29.]

12 Seeid. [Reproduced in the accompanying notebook at Tab 29
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to personsin the [situation] of members of the court.”** Such facts may not be generaly known, but

their accuracy is eadly verified by going to sources that ordinary, reasonable people would consult to
find authoritative answers. Examplesinclude reference to calendars to confirm days and dates, or to
maps to determine distance and location.*

On the other hand, when a court develops law or policy, it acts legidatively.”® The factswhich
inform the court’ s legidative judgment are called legislative facts “Legidative facts are those which
help the tribund to determine the content of law and policy and to exercise its judgment or discretion in
determining what course of action to take. Legidative facts are ordinarily [of] generd [gpplication] and
do not concern the immediate parties.”*6

Legidaive facts often relate to the socid, economic and cultural context in which the law
operates. As such, legidative facts are not easily provable; they generaly transcend the interests of the
immediate parties. The law could not be devel oped or applied without judges taking cognizance of the
milieu in which it functions. It would be counter-productive to require evidentiary hearings every time a
guestion arose as to what our society islike. The doctrine of judicid notice of legidative facts dlows

courts developing and interpreting law to take judicid naotice of the society within which the law

13 David M. Paciocco, Judicial Notice in Criminal Cases: Potential and Pitfalls, 40
CRIMINAL LAW QUARTERLY 35, 46 (1997) (quoting Morgan, Judicial Notice, 57 HARvV. L.Rev.
269, 273-4 (1944)). [Reproduced in the accompanying notebook at Tab 30.]

14 Seeid. at 46. [Reproduced in the accompanying notebook at Tab 30.]

15 See Davis, supra note 11, at 952. “[T]he courts have crested the common law through
judicid legidation.” 1d. [Reproduced in the accompanying notebook at Tab 29.]

16 1d. [Reproduced in the accompanying notebook at Tab 29
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operates.t’

Generdly, judges may take judicia notice of adjudicative facts only if the facts are clearly
indisputable, or considered common knowledge. There are far fewer restrictions placed on courts
condraining the types of materids that judges can consult when taking judicid notice of legidative facts
than when taking notice of adjudicative facts. One Canadian jurist points out:

[W]hile clear rules exist on the use, admissibility and judicid notice of adjudicative facts, the

use, admissbility and judicid notice of legidative facts are dmost completely unfettered. In

fact, American deference to judicid notice of legidative factsis virtudly as broad asajudge s

power to independently determine the domestic law.*®

The Advisory Committee Note that accompanies the Federa Rule of Evidence governing
judicid notice in the United States explains the rationde for permitting virtudly unfettered judicia notice
of legidative facts, and draws heavily from the writings of the man who coined the terms digtinguishing
legidative and adjudicative facts. The Advisory Committee quotes Professor Kenneth Davis.

My opinion is that judge-made law would stop growing if judges, in thinking about

questions of law and policy, were forbidden to take into account the facts they believe,

as distinguished from facts which are *dearly. . . within the domain of the indisoutable’

Facts most needed in thinking about difficult problems of law and policy have away of
being outside the domain of the clearly indisputable.®

17 See Paciocco, supra note 13, at 47. [Reproduced in the accompanying notebook at Tab
30.]

18 Hon. Claire L’ Heureux-Dube, RE-EXAMINING THE DOCTRINE OF JUDICIAL NOTICE IN THE
FamiLy LAw CoNTEXT, 26 OTTAWA L. Rev. 551, 555 (quoted in David M. Paciocco, Judicial
Noticein Criminal Cases. Potential and Pitfalls, 40 CRIMINAL LAW QUARTERLY 35, 48 (1997).
[Reproduced in the accompanying notebook at Tab 30.]

19 Kenneth Davis, A System of Judicial Notice Based on Fairness and Convenience, in
PERSPECTIVESOF LAW 82 (1964), as quoted in Fep. R. Evip. 201 advisory committee' s note.
[Reproduced in the accompanying notebook at Tab 6.]
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Another type of fact that courts may take judicia notice of isthe social framework, or general
socid context, in which the law is operating. Thistype of judicid notice often involves reference to
socid and behaviora science materid. An example in the crimind context is when at sentencing courts
congder the prevaence and socid codts of the particular crime at issue when rendering their decisions.
While their conclusion will affect the particular accused, the fact to be noted is not particular to the
accused.?® Aswith legidative facts, there are very few regtrictions placed on the taking of judicia
notice of socid framework facts.

It is not dways clear whether certain facts are adjudicative or legidative. Some facts can be
properly classified as adjudicative or legidative® Further, courts do not aways announce when they
aretaking judicid notice of certain facts.

B. Judicial Naticein Four Common Law Countries

1. Judicial Notice In the United States

In the United States federd courts, the admission of evidence is governed by the Federd Rules

20 See Paciocco, supra note 13, at 49. [Reproduced in the accompanying notebook at Tab
30]

%1 See Nedley, supra note 3, a 751, discussing Powell v. Texas, 392 U.S. 514 (1968) where
the Supreme Court was cdled on to determine the congtitutiondity of punishing chronic acohaolics for
intoxication in public places. The Court considered extra-record facts to determine the current view of
the medical profession as to whether dcoholism is a disease. The facts noticed were adjudicative in that
they were used to determine whether the acoholic defendant was afflicted with a disease. The same
facts were used in alegidative sense to determine whether “as amatter of medical science acoholism
was S0 clearly adisease that a condtitutiona principle should be developed to prohibit punishment for
acoholigm.” Id. [Reproduced in the accompanying notebook at Tab 28.]
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of Evidence (F.R.E.). Congress adopted the Federal Rules of Evidencein 197522 Prior to their
adoption, evidence law in the United States federal courts system was devel oped through the common
law tradition.?? The rules apply in both civil and crimina casesin the federd system, athough there are
dightly different rules for jury indructionsin crimina and civil cases. The federd rules have been
influentid among the States; by 1995 over half (35) had adopted codes based on the F.R.E.?*

The Federa Rules of Evidence were proposed by an Advisory Committee appointed by the
United States Supreme Court and comprised of distinguished practitioners, judges, and law
professors.® After eight years of work and two published drafts, the Supreme Court accepted afina
draft, which it transmitted to Congress pursuant to the Enabling Act (28 U.S.C. §2072).%°
Congress held public hearings and scrutinized the Rulesintensaly.  After making substantial changes,
Congress enacted the revised version in statutory form.?” Rule 201 governs the taking of judicial
notice.

In the United States, judges can take judicia notice of four different types of facts?®

22 Spe CHRISTOPHER B. MUELLER AND LAIRD C. KIRKPATRICK,, EVIDENCE UNDER THE
RuLEs, Third Edition, xxix (1996). [Reproduced in the accompanying notebook at Tab 19.]

23 Seeid. at 3. [Reproduced in the accompanying notebook at Tab19.]
24 See id. [Reproduced in the accompanying notebook at Tab 19.]
%% Seeid. at 4. [Reproduced in the accompanying notebook at Tab 19.]
% See id. [Reproduced in the accompanying notebook at Tab 19.]

2" See MUELLER AND KIRKPATRICK, supra note 22, at 4. [Reproduced in the accompanying
notebook at Tab 19.]

%8 Seeid. at 837. [Reproduced in the accompanying notebook at Tab 19.]
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1) adjudicative

2) legidative

3) evdudive

4) law.

Definitions for adjudicative and legidative facts are provided above in 111-A.?° Evauative facts
are matters of common knowledge that judges and jurors bring to their deliberations. Evauative facts
amount to background information that enable the fact-finders to understand the testimony and other
evidence in the case, such as the usuad meaning of words, dang expressons, or idioms.

When awitness says “fire enging” it is assumed that the jury understands what is meant

without adictionary or other definitiona evidence being offered. When awitness

testifies that the defendant nodded after being asked whether he was the person driving

the car, again it is assumed that the jury understands the usua meaning of nod.®

Other evduative facts help the trier assess the forma evidence in the case. For example, when

awitness isimpeached by a showing that he has a close romantic, economic or familid relationship with

9 For examples of judicia notice of facts viewed by the court as adjudicative, see Snatra v.
Heckler, 566 F. Supp. 1354 (E.D.N.Y. 1983) (a significant number of federal employees take
vacations during the year-end holiday period when there is a high volume of mail, resulting in a generd
dowdown of office operations and mail delivery) [reproduced in the accompanying notebook a Tab 9]
and Allen v. Allen, 518 F. Supp. 1234, 1235 n.2 (E.D. Pa. 1981) (in 1979, Father’s Day occurred on
June 17) [reproduced in the accompanying notebook at Tab 10]. For an example of a court taking
judicid notice of alegiddive fact, see Population Services Intl. v. Wilson, 398 F. Supp. 321, 332-33
(SD.N.Y. 1975) (chalenging the congtitutionality of a New Y ork statute prohibiting distribution of
contraceptives to persons under the age of sixteen; the court stated that, “[1]t is not beyond the power
of this Court to note that some young persons under the age of sixteen . . . do engage in sexud
intercourse and that the consequence of such activity is often venered disease, unwanted pregnancy, or
both.”). [Reproduced in the accompanying notebook at Tab 11.]

30 MUELLER AND KIRKPATRICK, supra note 22, at 838. [Reproduced in the accompanying
notebook at Tab 19.]
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one of the parties, it is assumed that the jury is aware that, due to basic human nature, such a
relationship could affect the witness credibility. !

Thereis no need to ingtruct ajury to take notice of evauative facts because an evaudive fact is
normaly ameatter of generd knowledge. However, sometimes a generd ingtruction is given regarding
evduative factstdling jurors that they may use their experience in the affars of life, their generd
knowledge of the natura tendencies and inclinations of human beings, and their common sensein
reviewing the evidence in the case.®

Judicid notice of the law refersto the process by which the court determines the controlling law
inthe case. If judicia notice of law is not taken, responsibility for proving the applicable law rests with
the parties. The parties are relieved of this burden if the court takes judicid notice of the gpplicable
law.®® In the federal system, common law tradition requires judges to take judicia notice of al
domestic statutory and case law, both state and federal .3* Many States have provisions in their evidence

codes regulating judicia notice of law.

31 Seeid. at 838. [Reproduced in the accompanying notebook at Tab 19.]
32 See id. [Reproduced in the accompanying notebook at Tab 19.]
3 Seeid. at 839. [Reproduced in the accompanying notebook at Tab 19.]

3 Seeid. at 856 [reproduced in the accompanying notebook at Tab 19] (citing Schultz v.
Tecumseh Prods., 310 F. 2d 426, 433 (6™ Cir. 1962)) [reproduced in the accompanying notebook at
Tab 12].

% See, e.g., HAwAII RuLES oF EviDENCE 202. [Reproduced in the accompanying notebook at
Tab 7]
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The Federd Rules of Evidence Rule 201 only regulatesjudicial notice of adjudicative facts®
leaving judges unfettered discretion with respect to notice of legidative facts, evauative facts and law.

F.R.E. 201 only permitsjudicid notice of adjudicative facts that are indisputable. 1n the United
States, the usud method of establishing adjudicative factsis through the introduction of evidence,
typicaly consisting of the testimony of witnesses® Judicia notice dispenses with the requirement that a
party establish formd proof of facts. The doctrine of judicid natice conflicts somewhat with the
adversarid American justice system, whereby it isthe judge s role to determine questions of law and it
isthejury’ srole to determine questions of fact. However, the restriction of F.R.E. 201 that courts may

only enjoy the time-saving function of judicid notice in admitting truly indisputable adjudicative facts

% FED. R. EVID. 201 isasfollows:

(8 Scope of rule. Thisrule governs only judicid notice of adjudicative facts.

(b) Kinds of facts. A judicidly noticed fact must be one not subject to reasonable
disoute in thet it ether is (1) generdly known within the territorid jurisdiction of the trid
court or (2) capable of accurate and ready determination by resort to sources whose
accuracy cannot reasonably be questioned.

(c) When discretionary. A court may take judicid notice, whether requested or not.

(d) When mandatory. A court shall take judicia notice if requested by a party and
supplied with the necessary information.

(€) Opportunity to be heard. A party is entitled upon timely request to an opportunity to
be heard asto the propriety of taking judicid notice and the tenor of the matter noticed.
In the absence of prior natification, the request may be made after judicia notice has
been taken.

(f) Time of taking notice. Judicia notice may be taken at any stage of the proceeding.
(9) Indructing jury. In acivil action or proceeding, the court shall ingtruct the jury to
accept as conclusive any fact judicidly noticed. In acrimina case, the court shall
ingtruct the jury that it may, but is not required to, accept as conclusive any fact
judicidly noticed. [Reproduced in the accompanying notebook at Tab 6.]

37 See Fep. R. Evip. 201 advisory committee' s note. [Reproduced in the accompanying
notebook at Tab 6.]
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reserves debatable issues for the jury.®® Further, in crimina cases, 201(g) requires that the court
ingtruct the jury that it may, but is not required to, accept as conclusive any adjudicative fact judicidly
noticed.

In contragt, there is no restriction that judicidly noticed legidative facts be clearly indisputable,
as “facts most needed in thinking about difficult problems of law and policy have away of being outsde
the domain of the clearly indisputable.”®

2. Judicial Noticeln England

In England, courts have along history of taking judicid notice of the law of the forum (Iex fori)
and matters of fact.** After the practice of using written pleadings was established, either omission from
them or averments in them could require judicia notice of some matter of fact.** The foundations of

judicid natice in England include the common law, statute, common knowledge and acquired

3 See Nedley, supra note 3, at 731. [Reproduced in the accompanying notebook at Tab 28]

% Fep. R. Evip. 201 advisory committeg’ s note (quoting Kenneth Culp Davis, A System of
Judicial Notice Based on Fairness and Convenience, in PERSPECTIVESOF LAw 69, 82 (1964)).
[Reproduced in the accompanying notebook at Tab 6.]

“0'1n 1958, one author wrote that “judicia notice of facts has been familiar to English lawyers
for over 650 years.” G. D. Nokes, The Limits of Judicial Notice, 74 THE LAw QUARTERLY REVIEW
59, 61 (1958). [Reproduced in the accompanying notebook at Tab 31.]

4l Seeid. a 61. In 1661, when a plaintiff sued in respect of the words, “As sure as God
governs the World, and King James this Kingdom, so sure hath J.S. committed treason,” it was held
that the plaintiff could maintain his action without averring the existence of the divine and temporad
governments, for to a Jacobean court these were “choses gpparent.” Seeid. at 61-62 (quoting Anon.
(n.d.) citedin Dacy v. Clinch (1661) 1 Sid. 52 at 53, per Twisden J.). [Reproduced in the
accompanying notebook at Tab 31.]
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knowledge.*?

Statute: Severd Acts of Parliament contain mandatory directions to the courts to take judicia
notice and one of these relates explicitly to statutes themsalves*® Section 9 of the Interpretation Act of
1889 providesthat every Act passed after 1850 shdl be a public Act and shdl be judicidly noticed as
such, unless the Act in question expresses the contrary.* Judges take notice of the contents of
enactments, and no pleading or evidence of the public Act is required.*®

By datute, al judges are to take notice of the sgnature on officid documents of any of the
equity or common law judges of the superior courts a Westmingter.*® Also by statute, courts-martia
must take judicid notice of dl matters of notoriety and of al other matters of which judicid notice
would be taken in acivil court in England.*” When Acts of Parliament refer to a state of war to which

England is a party, the courts have held themsalves obligated to notice the state of war. Further, many

“2 Seeid. a 63. In 1958, Nokes wrote that there is “modern authority” describing the practice
of teking judicid notice of lex fori for common law (citing Brandao v. Barnett (1846) 12 Cl. & F.
787, a pp. 806, 810, H.L.), statute law (citing the Interpretation Act, 1889, s. 9) and some statutory
rules (citing the Bankruptcy Act, 1914, s. 132, with reference to the Bankruptcy Rules, 1952, as
amended). Seeid. a 61. [Reproduced in the accompanying notebook at Tab 31.]

3 Seeid. at 63. [Reproduced in the accompanying notebook at Tab 31.]
4 Seeid. a 64. [Reproduced in the accompanying notebook at Tab 31.]
4 Seeid. at 63. [Reproduced in the accompanying notebook at Tab 31.]

46 See Nokes, supra note 40, at 65 (citing Evidence Act, 1845, s.2). [Reproduced in the
accompanying notebook at Tab 31.]

47 Seeid. (citing Army Act, 1955, s. 99 (3); Air Force Act, 1955, s. 99 (3)). [Reproduced in
the accompanying notebook at Tab 31.]
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of the matters noticed as “notorious,” such as coinage or weights and measures, owe their notoriety in
part to their establishment or regulation by statute.®

Common knowledge: Judicid notice of non-statutory dements of the law is generdly founded
on the judge' s knowledge and memory, which can be refreshed if necessary by reference to records,
law reports and books of authority. The foundation for judicia notice of matters of fact requires no
training in the law; it is based on knowledge and experience common to judge and jurors*® For
example, if the fact isrdevant, everyone in court will assumerain fdls, the sun setsin the west, etc.
Facts fdling into this category are often called “notorious’ facts. However, when afact isnot so
obvioudy common knowledge of humankind, it may be necessary for counsd to request the court to
takejudicia notice. Inthat situation, it is up to the judge to determine whether afact is notorious. ™

There are numerous reported cases in England in which judges have or have not taken notice of
paticular facts. Three considerations appear to affect the decision.®!

First, common knowledge differs with time and place; so afact which was notorious a

century ago may no longer be the gppropriate subject of notice, and afact commonly

known in one locdity may be unknown in another. Secondly, afact may be common

knowledge only among a class of the community, such as those interested in a particular

gport; and the judge who provokes lay ribadry by inquiring “Who is So-and-s0?7" may

be merely indicting that the nature of the name of a popular footbaler is not the proper

subject of notice. Thirdly, though ajudge may consder afact to be the gppropriate
subject of notice, he may not himsalf remember or professto know it, and therefore he

8 Seeid. a 65-66. [Reproduced in the accompanying notebook at Tab 31.]
9 Seeid. at 66. [Reproduced in the accompanying notebook at Tab 31.]

% Seeid. [Reproduced in the accompanying notebook at Tab 31.]

1 Seeid. [Reproduced in the accompanying notebook at Tab 31
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may take steps to acquire the necessary knowledge.”®

Acquired Knowledge: A primary concernin the law of judiciad notice is the sources from
which knowledge may be acquired. Private or persona knowledge that is not shared by alarge
percentage of the community at large should not be used as a foundation for notice by acourt. Andin
generd, acourt should not act on evidence that it has heard in a previous case® There are, however,
exceptions to this genera rule. One exception is when counsd requests that judiciad notice of afact be
taken, and he provides appropriate sources of information, such as repeated proof of a matter in earlier
cases, written and oral statements to the court and works of reference®  Adequate proof from prior
cases before the same or another court has been regarded as a ground for taking judicia notice of
custom, usage or practice in English courts>®

A judge may base judicia notice on written or ord statementsin at least two types of cases.
Fird, as an dternative to repeated offers of proof in recognizing a custom, the courts have acted on the
certificates of responsible officias, such asthe Recorder of London. Once notice of a custom has been

taken, it should be taken again, and “may apparently be founded not on the certification but on the law

52 Nokes, supra note 40, at 66-67. [Reproduced in the accompanying notebook at Tab 31.]

% Seeid. at 67 (citing Van Beda v. Slberbauer (1869) L.R. 3 P.C. 84, 99; Robinson v.
Robinson (1877) 2 P.D. 75; Owen v. Nicholl [1948] 1 All E.R. 707, C.A.; and Roper v. Taylor’s
Central Garages (Exeter) Ltd. [1951] 2 T.L.R. 284, D.C.). [Reproduced in the accompanying
notebook at Tab 31.]

% Seeid. at 67-68. [Reproduced in the accompanying notebook at Tab 31.]

% Seeid. a 68, n.65 (citing cases demongtrating a custom proved in alower court may be
noticed in an appellate court: Bruce v. Wait (1840) 1 Man. & G. 1 at p. 25; George v. Davies [1911]
2K.B. 445, D.C.). [Reproduced in the accompanying notebook at Tab 31.]
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of the report of an earlier case.”*® Second, if there is doubt regarding matters within the sphere of the
executive government that must be noticed, ajudge can obtain information from an gppropriate person,
usudly aMiniger, and the information is often furnished in writing. Such matters noticed this way
include the recognition of foreign rulers, their ambassadorid staff, the continuance of a state of war to
which the country is a party, and the area of the Monarch’s jurisdiction.®’

Whether a court establishes notice of fact or law, it does so without evidence, and it therefore
acts as a subdtitute for evidence in cases where evidence would normally be agppropriate. There is some
debate whether judicidly noticed facts are conclusve or merely primafacie evidence, which may be
rebutted by actual evidence or otherwise.® Under F.R.E. 201 in the United States, both parties are
permitted to argue the propriety of taking judicid notice before the judge but are prohibited from
offering evidence concerning the noticed fact & tridl >

3. Judicial Noticein Audtralia

Statute governs the taking of severd types of judicid notice in Austrdia: matters of law, matters
of common knowledge, and certain Crown certificates®® The provision governing judicia notice of

meatters of common knowledge States.

% |d. at 69, n.75 (citing Blacquiere v. Hawkins (1780) 1 Doug. 378; Bruin v. Knott (1843)
12 Sim. 436, on appedl, 1 Ph. 572). [Reproduced in the accompanying notebook at Tab 31.]

> Seeid. at 69. [Reproduced in the accompanying notebook at Tab 31
%8 See Nokes, supra note 40, at 70. [Reproduced in the accompanying notebook at Tab 31.]
% See Fep. R. Evip. 201(e). [Reproduced in the accompanying notebook at Tab 6.]

®0See Divison 1, Judicia Notice s. 120 and 121, Evidence Bill 1987 (Austl.). [Reproduced in
the accompanying notebook at Tab 8.]
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(2) Proof shall not be required about knowledge that is not reasonably open to question
andis-

(& common knowledge in the locdlity in which the proceeding is being held or
generdly; or

(b) capable of verification by reference to a document the authority of which cannot
reasonably be questioned.

(2) The Judge may acquire knowledge of that kind in any manner that the Judge thinks
fit.

(3) The court (if thereisajury, including the jury) shdl take knowledge of that kind into
account.

(4) The Judge shdl give a party such opportunity to make submissions, and to refer to
relevant information, in relaion to the acquiring or taking into account of knowledge of
that kind asis necessary to ensure that the party is not unfairly prejudiced.®

4. Judicial Naticein Canada

The approach to judicid notice in Canadais smilar to that of the United States, England and
Audrdia Threetypesof judicid notice are recognized: judicid notice of adjudicative facts, judicid
notice of legidative facts and judicia notice of the “socid framework” or the generd socia context in
which the law asinterpreted is operating.®? Within the category of adjudicative facts, judicia noticeis
taken of facts which are indisputable and notorious in the community, such as “the location and
configuration of mgjor roads in the area where the case is being tried, the ethnic composition of a
nearby community, the location and number of drinking establishments in a nearby community, that
“Mitchel” isacommon surname in a nearby community, that highway tractors can be worth in the
range of $100,000, that head injuries can produce symptoms of impairment, that DNA is the essential

building block of the human cdll, and that cigarettes are more expensive in Manitoba than Ontario”

®1 Divison 1, Judicia Notice s.121, Evidence Bill 1987 (Austl.) [Reproduced in the
accompanying notebook at Tab 8.]

62 See Paciocco, supra note 13, at 36. [Reproduced in the accompanying notebook at Tab
30]
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(citations omitted).®®

The Ontario Court of Apped has acknowledged judges discretion to refuse to take judicia
notice of an adjudicative fact. In R. v. Zundel, the Court held that the trid court was correct to refuse
to take judicid notice of the holocaust, specificdly, “that millions of Jews were annihilated in Europe
during the years 1933 to 1945 because of a premeditated policy of the hierarchy of Nazi Germany, and
that means of annihilation included mass shootings of Jews and their ddliberate starvation, privation and
desth by gassing.”®* The truth of that proposition was an ultimate issue in the case and if the court had
taken judicid notice of it, the accused would have been prevented from presenting his defense.
Further, the judge would have been required to direct the jury to accept the proposition fact as true,
thereby prejudicing the defense of the accused that he honestly did not believe it.%°

Interestingly, while the court adopted the view that there is discretion to take judicid naotice, it
also accepted the notion that before a court can take judicid notice, the facts must be so notorious asto
be indisputable, and that once a judge decides to take judicid notice, counter proof, being pointless, is

not admissible® One writer suggests that a problem with this approach is that a court will take judicia

®31d. a 38-39. Although uncommon, Canadian courts may aso take judicia notice of facts
that are not indisputable under the approach espoused by JB. Thayer in his classic work, A
Preliminary Treatise on Evidence at the Common Law, first published in 1898. In this approach,
judges have discretion to take notice of a fact when there is strong enough basisin human experience to
believe that afact istrue. Seeid. a 39. [Reproduced in the accompanying notebook at Tab 30.]

% Seeid. at 40 (quoting R. v. Zundel, (1987), 31 C.C.C. (3d) 97,56 C.R. (3d) 1 at p. 54
O.R. (2d) 129 (C.A.), leave to appedl to S.C.C. refused 56 C.R. (3d) xviii, 61 O.R. (2d) 588n.).
[Reproduced in the accompanying notebook at Tab 30.]

® Seeid. at 40. [Reproduced in the accompanying notebook at Tab 30]]
% Seeid. [Reproduced in the accompanying notebook at Tab 30]]
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notice of afact “that stands in the face of that which is notorious and indisputable,” thereby undermining
confidence in the administration of justice® A better gpproach, it is suggested, is that trial judges not
have the discretion to refrain from taking judicid notice of notorious, indisputable facts. Insteed, before
they take judicid notice, they should notify opposing counsel of their intention to do so, dlowing
opposing counsd the chance to attempt to persuade the court not to take judicia notice.%

Findly, Canadian judges may not rely on persona knowledge when resolving adjudicative facts
if the fact is not notorious and there is no evidence presented about the fact.®°

Difficulty can arise when judges rely on socid framework facts derived from specidized
literature or published, expert papers when they are deciding adjudicative facts.™® For example, a
report (the Badgely Report) was cited by the Supreme Court on a number of occasions to provide an

understanding of the socid framework within which the law operatesin order to resolve factua

®71d. at 40. [Reproduced in the accompanying notebook at Tab 30.]

%8 See Paciocco, supra note 13, at 40. [Reproduced in the accompanying notebook at Tab
30]

% Thus, in R. v. W.S, the trid judge erred when he found that the native complainant's
evidence was not rendered |ess credible because of difficulties that occurred when she was recounting
the alegation in her tetimony. Thetrid judge consdered these difficulties to rise from the “ compelling
cultura disnclination to relive past events of an unpleasant nature” related to her aorigind ethnicity.
Even if the judge had received culturd training or based his conclusion on judicid experience, no
evidence was presented about the cultura disinclination, and the fact was non-notorious, thus it was not
proper to take judicid notice of it. Seeid. at 41. [Reproduced in the accompanying notebook at Tab
30]

" Seeid. at 50. [Reproduced in the accompanying notebook at Tab 30.]
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questions of law.”™ However, in another case, perhaps mistakenly midead by the previous Supreme
Court references to the report, atrid judge relied upon the report to adjudicate factual issues between
the parties.” The fact used against the defendant on afactual issue that was particular to him was
not a notorious and indisputable one. As aresult, the defendant’ s rights under the accusatory system
were compromised, as he was not alowed to question the basis of the evidence or to dispute it.”

One writer suggests that to avoid such aStuation, if ajudgeis to consult materids from which
to take judicid notice of socia framework evidence, he or she should confine notice to materids
submitted by the parties. This approach avoids the problem that can arise when the judge conducts her
own research into socid framework facts, leaving the parties with little or no opportunity to respond.”

C. Judicial Noticein the ICTR/ICTY

The Internationd Crimina Tribund for Rwanda (ICTR) and the International Crimind Tribund

for the Former Yugodavia (ICTY) are sui generis inditutions which have their own rules of procedure

" Seeid. (diting R .v. L. (W.K.) (1991) 64 C.C.C. (3d) 312, 6 C.R. (4™ 1 at p. 10[1991] 1
S.C.R. 1091 (study was used to confirm common delay in reporting sexua offenses) and R. v. B. (G.)
(1990) 56 C.C.C. (3d) 161 at pp. 169-70, 77 C.R. (3d) 327, [1990] 2 S.C.R. 3. (court cited the
report for its generd criticism of the corroboration rule reating to unsworn evidence of children)).
[Reproduced in the accompanying notebook at Tab 30.]

2 Seeid. a 51 (citing R. v. Desaulniers, (1994) 93 C.C.C. (3d) 371, 65 Q.A.C. 81 (C.A)),
leave to appeal to S.C. refused 93 C.C.C. (3d) vi, 68 Q.A.C. 298n, 185 N.R. 159n.) [Reproduced
in the accompanying notebook at Tab 30.]

" Seeid. [Reproduced in the accompanying notebook at Tab 30.]
" Seeid. [Reproduced in the accompanying notebook at Tab 30.]
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that are not imported from any single nationd system.”™ The Tribunas have taken a hybrid
civil/common law approach toward admisson of evidence. By datute, the ICTR uses the same rules of
evidence as doesthe ICTY.” In contrast with the United States Federa Rules of Evidence, which
number severa dozen rules, the ICTR has only 13 evidentiary rulesto follow, Rules 89-98 bis.”” The
rules have been described as“smple,” “skeletal” and “unelaborate.”” Rule 94, the rule on judicia

notice, reads:.

(A) A Trid Chamber shdl not require proof of facts of common knowledge but shall
take judicid notice thereof.

(B) At the request of aparty or proprio motu, a Trial Chamber, after hearing the
parties, may decide to take judicia notice of adjudicated facts or documentary
evidence from other proceedings of the Tribund relating to the matter at issuein the

> See Sean D. Murphy, Developmentsin International Criminal Law: Progress and
Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia, 93 Am. J.INT'L
L. 57, 80 (1999) (quoting Prosecutor v. Blaskic, Jan. 21, 1998). [Reproduced in the accompanying
notebook at Tab 32.]

"¢ Article 14 of the Statute of the Internationd Tribuna for Rwanda sates:

The judges of the Internationa Tribuna for Rwanda shdl adopt, for the purpose of
proceedings before the Internationa Tribunal for Rwanda, the rules of procedure and
evidence for the conduct of the pre-trid phase of the proceedings, triads and appedls,
the admission of evidence, the protection of victims and witnesses and other
appropriate matters of the Internationa Tribuna for the Former Y ugodaviawith such
changes as they deem necessary. [Reproduced in the accompanying notebook at Tab
1]

" See Rules of Procedure and Evidence, Internationd Crimind Tribund for Rwanda, Part 6
(www.ictr.org, visted March 19, 2001). Severa other rules cover production of evidence before the
commencement of trid proceedings (Rules 66-70) and the presentation of evidence during proceedings
before the Chambers (e.g., Rule 85). Rule 71 governs the taking of depostions. [Reproduced in the
accompanying notebook at Tab 2.]

8 See Dixon, supra note 2, at 82-84. [Reproduced in the accompanying notebook at Tab
27
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current proceedings.

The rule thus requires that judges take notice of facts that are common knowledge, rather than
requiring parties to submit evidence to prove such afact. Thereisno atempt to categorize judicidly
noticed facts as adjudicetive, legidative or otherwise; merely as those that are “ common knowledge.”
Rule 94 isintended to avoid wasting time by requiring the parties to establish obvious facts, such asthe
number of hoursin aday.” Under the Nuremberg Charter, which governed the trias of Nazi war
crimindsin Nuremberg, the tribund was required to take judicid notice of officid government
documents and United Nations reports, including those rlaing to the investigation of war crimes.®

Under Article 15 of the ICTY Statute, which is essentidly identica to Article 14 of the ICTR
Statute, the Tribuna’ s judges as a group are responsible for adopting rules of evidence®! The ICTY
judges have actively modified the rules since they were first adopted in February 1994. By July 1995 -
- just over ayear following their initid adoption -- 56 amendments had been made and two new rules

had been adopted. Asof July 1998, 13 sessions had been held to revise the rules® Rule 94 was one

® See 1 MICHAEL P. SCHARF AND VIRGINIA MORRIS, THE INTERNATIONAL CRIMINAL
TRIBUNAL FOR RWANDA 571 (1998). [Reproduced in the accompanying notebook at Tab 20.]

8 1d. [Reproduced in the accompanying notebook at Tab 20]]

81 “The judges of the International Tribuna shall adopt rules and evidence for the conduct of the
pre-trial phase of the proceedings, trials and appedls, the admission of evidence, the protection of
victims and witnesses and other gppropriate matters.” Article 15, Statute of the Internationa Tribunal
for the Prosecution of Persons Responsible for Serious Violations of Internationa Humanitarian Law
Committed in the Territory of the Former Y ugodavia since 1991.
http://mww.un.org/icty/bas c/statut/statute.htm (visited March 4, 2001). [Reproduced in the
accompanying notebook at Tab 4.]

82 See Scott T. Johnson, On the Road to Disaster: The Rights of the Accused and the
International Criminal Tribunal for the Former Yugoslavia, 10 INT’L. LEGAL Persp. 111, 172
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of those amended in July 1998, with the addition of Section (B).8 By December 2001, there had been
18 separate sessions in which the Judges made amendments to the Rules of Procedure and Evidence.®

Judgesinthe ICTY trid chambers have indicated they are charting a course somewhere
between the common law tradition of controlling the admisson of evidence and the civil law tradition
(which does nat involve potentidly prgudicing ajury) of dlowing virtudly any information to be

presented.?® The court has said that the conduct of atrid is not similar to an adversarid trid, but is

(1998). [Reproduced in the accompanying notebook at Tab 33]

8 Under Rule 6, Amendment of the Rules, proposals for amendment of the Rules may be made
by ajudge, the prosecutor or the registrar and shal be adopted if agreed to by at least ninejudges at a
plenary meeting of the Tribuna convened with notice of the proposal addressed to al Judges.
Alternately, an amendment to the Rules may be adopted if it is unanimoudy approved by the judges.

Thereis no public record of the judges ddiberations regarding making amendments to existing
rules and promulgating new rules. However, aJuly 1998 press rdlease for the ICTY announcing the
judges adoption of sx new rules and amendments to 25 other rules ates thet the judges deliberations
for these changes were informed by two International Crimind Trid Management Workshops held at
the Tribunal, a proposa prepared by the Office of the Prosecutor, and papers submitted by defense
counsdl who have experience with the Tribund. Judge Gabridle Kirk McDondd, Presdent of the
ICTY, dated that the objective of the judges in making the amendments was to be more expeditious, . .
. “to utilize procedures from both the common law and civil law to make our trials more efficient . . .
.Thisrequires more efficiently digposing of pre-trid matters. And we must avoid unnecessary delays.
But athough we are looking to make our trials more expeditious, they must be fair. We should not
force oursalvesinto agrand prix race. Our god is not to try cases with lightening speed, but to conduct
trids making efficient use of court time” 1CTY Judges Successfully Conclude Review of Judicial
Procedures www.un.org/icty/pressreal/p333-e.htm (16 July 1998) (visited Feb. 15, 2001).
[Reproduced in the accompanying notebook at Tab 37.]

8 See Amendments to The Rules of Procedure And Evidence,
http://mww.un.org/icty/basic/rpe/l T183e.htm (visted March 4, 2001). [Reproduced in the
accompanying notebook at Tab 5.

8 See Murphy, supra note 75, at 80. [Reproduced in the accompanying notebook at Tab 32.]
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moving toward a more hybrid system of adversariad and inquisitorial traditions® Despite Sating they
aretaking amiddlie course, the trid chambers have generdly not excluded relevant evidence, including
hearsay evidence. Thus, the basic rule of evidence gpplied by the trid chambersisto “*admit any
relevant evidence which it deemsto have probative value (ICTY Rule 89(c)), unlessthere is a specific
reason to question its reliability (ICTY Rule 95).”%

Increasingly, the ICTY is dlowing the introduction of expert evidence by expedited means. In
theinitid ICTY tridsof Tadic and Blaskic, experts made extengve tesimony from the sand on the
higtory of the conflict in Yugodavia, past and present, as well as on the civilian and military command
structure of the various warring factions during the 1990s® Now that they have established a certain
base of knowledge of these factors, the ICTY judges are “more interested in taking account of such
information through ether judicid notice (ICTY Rule 94) or agreement of the parties, in which case
written testimony aloneisintroduced (ICTY Rule 94 bis).”® Inthe ICTR case of Prosecutor v.

Akayesu, the Rwandan Tribunal took judicial notice that notions of ethnicity can be constructed.*

8 Seeid. (citing Prosecutor v. Blaskic (Jan. 21, 1998) and Prosecutor v. Tadic (August 5,
1996)). [Reproduced in the accompanying notebook at Tab 32.]

871d. [Reproduced in the accompanying notebook at Tab 32.]
8 Seeid. at 81. [Reproduced in the accompanying notebook at Tab 32.]
8 1d. [Reproduced in the accompanying notebook at Tab 32

9 See ICTR-96-4-T, a 81-83 (Int’| Crim. Trib. for Rwanda Sept. 2, 1998).
www.un.org/ictr/englishvjudgements/akayesu.html. [Not included in accompanying notebook |
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[1. Differ ences Between Civil and Common Law That are Pertinent to the Taking of

Judicial Notice

A. Introduction

There are two mgjor legal traditions throughout the world: civil law and common law.%t A legd
tradition is“aset of deeply rooted, historically conditioned attitudes about the nature of law, about the
role of law in the society and the polity, about the proper organization and operation of alegd system,
and about the way law is or should be made, applied, studied, perfected, and taught.”%? A “legal
tradition” differsfrom a“legd sygem.” A legd sysem is*“an operating set of legd indtitutions,
procedures and rules. In this sense there are one federd and fifty state legd systemsin the United
States, separate legd systemsin each of the other nations, and il other digtinct lega sysemsin such
organizations as the European Economic Community and the United Nations.”®® Likewise, there are

digtinct legd systems among nations that can be grouped into categories of civil law or common law

1 As recently as 1989, it was common to identify athird mgjor legd tradition: socidist law.
With the decline of Soviet socidiam, socidist law is no longer consdered amgjor legd tradition, but
some verson of it dill persstsin China, North Koreg, Vietnam and Cuba. It isis expected that former
datesin the Soviet empire will return to the civil law tradition, which was in place prior to the Soviet
expanson. See JoHN HENRY MERRYMAN, DAVID S. CLARK AND JOHN O. HALEY, THE CiviL LAW
TRADITION: EUROPE, LATIN AMERICA, AND EAST AsiA 10 (1994). [Reproduced in the
accompanying notebook at Tab 21.]

92 See JoHN HENRY MERRYMAN, THE CiviL LAwW TRADITION 2 (1969). [Reproduced in the
accompanying notebook at Tab 22.]

% Seeid. at 1. [Reproduced in the accompanying notebook at Tab 22.]
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traditions.

The civil law tradition is older, more widespread, and more influentid than the common law
tradition.® It isthe dominant legdl tradition in most of Western Europe, dl of Central and South
America, many parts of Asaand Africaand even afew enclaves of the common law world, such as
Louisiana, Quebec and Puerto Rico.*® The civil law was the tradition familiar to the Western European
scholar-paliticians who pioneered the development of internationa law.® “It is difficult to overstate the
influence of the civil law tradition on the law of specific nations, the law of internationa organizations,
and internationdl law.”®

Although it isamuch younger tradition, the common law tradition spread to different parts of
the world during the age of coloniaism asthe British Empire expanded. It isthe legd tradition in force
in Great Britain, Ireland, the United States, Canada, Austrdia and New Zedland, and has been
influentid on the law of many nationsin Asaand Africa®

The civil and common law traditions are not the only ones in force throughout the world; they

are merdly the predominant legd traditions. For example, many countries in North Africa, the Middle

% Seeid. at 3. Thedate of origin of the civil law tradition is considered to be 450 B.C., the
supposed date of publication of the XII Tablesin Rome. In contrast, the date of origin of the common
law tradition is viewed as 1066 A.D., when the Normans defested the defending natives at Hastings
and conquered England. Seeid. [Reproduced in the accompanying notebook at Tab 22.]

% See id. [Reproduced in the accompanying notebook at Tab 22.]
% Seeid. [Reproduced in the accompanying notebook at Tab 22
%7 1d. [Reproduced in the accompanying notebook at Tab 22]

% See MERRYMAN, supra note 92, at 4. [Reproduced in the accompanying notebook at Tab
22]
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East and Asafollow aModem legd tradition. Indiafollows a tradition that combines Hindu law, other
native legd influences and the common law of England. And in Japan, alegd tradition that isin no way
related to the avil or common law has influences of civil and common law traditions that came into
force due to events pre- and post-World War 11.%°

B. Sourceof Law

One of the fundamental differences between the civil and common law traditions is the source
of law. Inthecivil law tradition, law is contained primarily in statutory codes, and, to alesser extent, in
regulations and custom.’® Courts are not in the business of making law; they apply it. In the common
law tradition, law isembodied in judicid opinions. The common law doctrine of stare decisis -- which
says amilar cases should be decided smilarly -- isinconastent with the civil law tradition, which
adheres to the drict separation of powers whereby legidatures make, interpret and modify laws, while
judges apply it.1o

C. TheRole of The Judge

The role and reputation of the judge are markedly different in common law and civil law
countries. In the common law world, where the legd tradition was originaly crested and has grown

and developed in the hands of judges, the judge is somewhat of a culture hero. People know the names

% Seeid. at 5-6. [Reproduced in the accompanying notebook at Tab 22]

10 Seeid. at 25. Merryman points out that the common observation that civil law sysems are
codified statutory systems while common law systems are based in large part on judicia decisons
oversmplifies and misrepresents the basic differences between the two traditions, but the genera
digtinction is useful to the discussion. Seeid. a 27. [Reproduced in the accompanying notebook at Tab
22

101 Seeid. at 24. [Reproduced in the accompanying notebook at Tab 22
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of great common law judges. Coke, Mandfidd, Marshall, Holmes, Brande's, Cardozo. Common law
judges reason from case to case, carefully building abody of law that binds subsequent judges, through
the doctrine of stare decisis, to decide Smilar cases similarly.’® Judges are powerful figures: they can
hold legidation invdid if they decide it is uncongtitutiond. They have broad interpretive powers. Inthe
United States, in particular, the phrase “judicid supremacy” isafair description of the common law
system. 1%

In the common law world, the judge holds a position of prestige and respect, and often ascends
to the bench -- ether through appointment or election -- on the basis of his or her reputation as an
excdlent lawyer and sometimes from politica influence. In many instances, gopointment or dection to
the bench comes rdatively late in life, often as a crowning achievement.%*

In contrast, in the civil law world, ajudge is acivil sarvant, afunctionary.’® In generd, a
judicid career isone of severd possibilities immediately open to a student graduating from law schoal,
or completing practica training. If interested in ajudicid career, arecent law school graduate will take
agate-administered exam and, if successful, become ajunior judge. Latera entry into the judiciary is
rare. The great mgority of judicid offices, even a the highest levd, arefilled from the ranks of the

professond judiciary. Judgesin the highest courts receive public respect, but it is the type of respect

102 Speid. at 35. [Reproduced in the accompanying notebook at Tab 22
103 seeid. at 35. [Reproduced in the accompanying notebook at Tab 22.]

104 See MERRYMAN, supra note 92, at 35. [Reproduced in the accompanying notebook at Tab
22

105 Speid. at 36. [Reproduced in the accompanying notebook at Tab 22
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earned and paid to personsin high positions sewherein civil sarvice!® Thejudgeis asort of “expert
clerk” who is presented with afact Stuation. The judge must find the pertinent legidative provison and
aoply it to the Stuation. Theimage of ajudge in the civil law is not one of culture hero, but rather that
of acivil servant who performs important but essentidly uncrestive functions”’

In civil law gtates, the doctrine of separation of powers reserves for the legidature the power to
make law, which includes interpreting statutes and, when necessary, holding statutesillegd. Unlike
common law counties, in civil law countries the power to hold Satutesillegd is alegidative, not judicid,
power. This denies courts an interpretive function, and instead refers problems of statutory inquiry to
the legidature.

D. Differencesin Criminal Law Adversarial and Inquisitorial Sysems

Crimina proceedings typicdly afford defendants greater protections than do civil proceedings
because of the high stakes at risk: the potentiad loss of one' sliberty. There are some generd but
ggnificant differences in the nature of crimind proceedings between civil law and common law sysems.
Because the ICTR blends gpproaches from the two systems, it is worth noting some of the more
sgnificant differences.

Crimind procedure in the cvil law tradition is often caled “inquigtorid,” while in the common
law world it is called “accusatorid” or “adversarid.”**® Thetypica crimina proceeding in acivil law

system can be divided into three basic parts: the investigating phase, the examining phase, and the

106 See i d. [Reproduced in the accompanying notebook at Tab 22.]
197 seeid. at 37-38. [Reproduced in the accompanying notebook at Tab 22.]
108 Seeid. at 134. [Reproduced in the accompanying notebook at Tab 22
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trid.1® A public prosecutor oversees the investigative phase and plays an active role in the examining
phase. The examining phase is overseen by an examining judge or magistrate.!*° The examining phase
is primarily written, not ord. The magidirate controls the nature and scope of this phase. The court is
expected to investigate the matter thoroughly. It may, either onits own motion or at the request of one
of the parties, question witnesses directly. Cross-examinaion is ararity.''! Thereisno rule excduding
hearsay and tridsin absentia are permitted.!

The magigtrate will prepare acomplete written record or dossier so that at the close of the
examining phase, dl rdevant evidence isin the record. 1f the examining judge concludes a crime was
committed and the accused is the perpetrator, the case proceeds to trial.*** The evidence taken and
the record made are provided to the accused and his counsdl, as well as to the prosecution. The
function of thetrid isto present the case to the trid judge and jury, before whom the prosecutor and
defense counsdl argue their cases™* Thetrid isapublic event.

Under the adversarid or common law system, in contrast, the indictment contains only a

109 Seeid. at 137. [Reproduced in the accompanying notebook at Tab 22.]

110 1n Germany and Itay, the examining judge has been abolished and most of the examining
judgge’ s powers now reside with the prosecutor. See RALF Rocowski ed., CiviL LAw  xvi (1996).
[Reproduced in the accompanying notebook at Tab 23]

111 See MICHAEL P. SCHARF, BALKAN JUSTICE 6 (1997). [Reproduced in the accompanying
notebook at Tab 24.]

112 See id. [Reproduced in the accompanying notebook at Tab 24.]

113 See MERRYMAN, supra note 92, a 137. [Reproduced in the accompanying notebook at
Tab 22]

114 Seeid. at 138. [Reproduced in the accompanying notebook at Tab 22.]
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summary of thefactsdleged. Evidenceis presented in open court by lawyers who examine and cross-
examine witnesses. The accused has the right to confront his accusers, aright that limits the use of
hearsay evidence and ex parte affidavits and requires the presence of the accused a the trid . **®

Most European, or “continental,” countries follow the civil law tradition, and most split the law
of evidence, satutes and doctrine between crimina procedural law and civil procedura law.™® In
some European countries, such as the Netherlands and Germany,*’ there are no jury tridsin crimind
cases. Judgesin countries with no jury trids, therefore, are responsible not only for deciding questions
of law, but are aso fact-finders and decision-makersin questions of proof.'® The countriesin the
continental systems take a different attitude toward evidence than do countries in the common law
systems.!'® In some European countries, the emphasisin the regulation of evidenceis not put on the

presentation of evidence in the trid, but on the decision-making process thereafter.’®® Where the

115 See Scharf, supra note 111, a 6-7. [Reproduced in the accompanying notebook at Tab
24.]

116 See J. F. Nijboer, Common Law Tradition in Evidence Scholarship Observed froma
Continental Perspective 41 Am. J. Comp. L. 299, 301 (1993). [Reproduced in the accompanying
notebook at Tab 34.]

117 See Hans-Heinrich Jescheck, Principles of German Criminal Procedure in Comparison
with American Law, 56 VIRGINIA LAW Review 239 (1970), reprinted in JoHN HENRY MERRYMAN
AND DAvVID S. CLARK, COMPARATIVE LAW: WESTERN EUROPEAN AND LATIN AMERICAN LEGAL
SysTeEms 706 (1978). [Reproduced in the accompanying notebook at Tab 25.]

118 See Nijboer, supra note 116, a 302. [Reproduced in the accompanying notebook at Tab
34]

119 Seeid. at 305. [Reproduced in the accompanying notebook at Tab 34.]
120 Seeid. at 302. [Reproduced in the accompanying notebook at Tab 34.]

32



emphasisis not on presentation, concepts such as admisshility, relevancy, and materidity areto a
certain extent meaningless!?

The ICTY’s Rules of Procedure and Evidence, which are followed by the ICTR, were
modeed largely upon a draft submitted by the United States, and therefore reflect more of the
American adversarid system rather than the inquisitorial system common to civil law countries'??  As
noted previoudy, the doctrine of judicia notice conflicts somewhat with the adversarid American
justice system, whereby it isthe judge s role to determine questions of law and it isthe jury’ srole to
determine questions of fact. However, F.R.E. 201, which regulates judicia notice of adjudicative facts
in U.S. federd courts, requires the court in crimind cases to ingruct the jury that it may, but is not
required to, accept as conclusive any adjudicative fact judicidly noticed. In the adversarid system --
which includes safeguards for defendants not found in many civil law systems, such astheright to
confront witnesses and restrictions on admission of hearsay -- there seems to aways be a possbility to
refute the taking of judiciad notice of adjudicative facts, whether in preliminary proceedings by the

parties themsalves or, in crimind cases, by thejury.

IV.  Challengefor ICTR: Develop Its Own Approach to the Use of Judicial Notice

The chalenge for the ICTR is to adopt an gpproach to the use of judicid notice that baances

121 That does not mean that al evidence would be admissible to form the basis of avalid
decison; there are decisond exclusonary rules. For example, adefendant cannot be convicted on his
own confession without corroboration. See id. [Reproduced in the accompanying notebook at Tab 34.]

122 Michadl P. Scharf, Trial and Error: An Assessment of the First Judgment of the
Yugoslavia War Crimes Tribunal, 30 N.Y.U.J. INT'L & PoL. 167, 171. [Reproduced in the
accompanying notebook at Tab 35.]
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the need to use court resources efficiently, while carefully affording due process protections to
defendants. “The ultimate problem of judicid notice isthe highly practical one of accomplishing two
purposes thet are often difficult to reconcile with each other - facilitating a tribund’ s access to the facts,
and assuring that parties are given an gppropriate opportunity to apply their testing processes to the
facts that influence either the findings or the decision.”*%

Duetoits peculiar blend of inquisitorid and adversarid procedure, the ICTR has the freedom
to pick and choose evidentiary practices that evoke the spirit of the Statute of the Internationa Tribunal
for Rwanda. The Statute, like the Tribund’s Rules of Evidence, combine inquisitorid and adversarid
sysem dements. For example, there are no jury trids, and the Tribuna functions as an examining
magidrate in the tradition of the inquisitorid systems, but, asin an adversarid system, the accused has
the right to be present at histria and to cross-examine witnesses againgt him. 24

Under Rule 94 the Tribund clearly is authorized, and arguably mandated, to take judicid notice
of facts that are common knowledge. Less clear isthe standard to be gpplied in determining what is
common knowledge. Further, to what extent may parties dispute what congtitutes common
knowledge? Doesthe Tribund, as an internationad organ, have any more or lessleeway in taking
judicid notice than adomestic court? Inthe Tadic casetried inthe ICTY/, the Prosecution made a
lengthy submission on judicid notice in internationa law in the hearings before the Appeds Chamber in

an interlocutory appeal on jurisdiction (IT-94-1-AR72). The arguments made warrant consideration

123 Davis, supra note 11, at 984. [Reproduced in the accompanying notebook at Tab 29.]

124 see Article 20, Statute of the International Tribunal for Rwanda. [Reproduced in the
accompanying notebook at Tab 1.]

34



here.

The Prosecutor mentioned that the International Court of Justice is not bound by technica rules
of evidence as are found in many domestic systems. For example, rules such as the common law best
evidence rule are viewed as not appropriate to litigation between governments.!® However, the
Prosecutor suggested that it is“necessary for this Tribund as a crimind tribund to be perhagps more
consarvative with regard to judicid notice in acrimind tribuna than the ICJ might be with regard to civil
litigation between governments. Governments can look after themsalves alot more easily than accused
who appear in criminal courts”*?® The Prosecutor suggested that the ICTY takejudicia notice of facts
it congders notorious in the context in which it is adjudicating, namely, the context of the former
Yugodavia?” The Prosecutor also urged the Tribund to take judicia notice of United Nations
documents, resolutions of the Security Council and statements made by the President of the Security
Coundil regarding the former Y ugodavia a the relevant time of the Tribunal’s jurisdiction.*?

The main decison in the gpped did not address the issue of judicia notice. A separate opinion

125 See Prosecutor, Transcript of Hearing, 7 September 1995, 107-110, reprinted in JOHN
R.W.D. JoNES, THE PRACTICE OF THE INTERNATIONAL CRIMINAL TRIBUNALS FOR THE FORMER
YUGOSLAVIA AND RWANDA 310 (1998). [ Reproduced in the accompanying notebook at Tab 26.]

126 1d. [Reproduced in the accompanying notebook at Tab 26.] The Internationa Court of
Jugtice does not have jurisdiction to prosecute persons for crimind offenses. It focuses primarily on
disputes regarding the States and State-like entities. See Dixon, supra note 2, at 84. [Reproduced in the
accompanying notebook at Tab 27.]

127 See Prosecutor, Transcript of Hearing, 7 September 1995, 107-110, reprinted in JoHN
R.W.D. JoNES, THE PRACTICE OF THE INTERNATIONAL CRIMINAL TRIBUNALS FOR THE FORMER
YUGOSLAVIA AND RWANDA 310 (1998). [Reproduced in the accompanying notebook at Tab 26.]

128 See id. [Reproduced in the accompanying notebook at Tab 26.]
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by Judge Sidhwa did not directly address the Prosecutor’ s substantive suggestions for taking judicid
notice, but it chided the Trid Chamber for not following “some modicum of legd procedure grounded
in method and logic” in determining the preliminary issue as to whether judicid notice of certain facts
should be taken.**®

The Trid Chamber asked the parties how it should dedl with questions of fact pertaining,
among other things, to whether there was an internationa conflict in the Former Yugodavia The
Chamber solicited input from the parties regarding how it should take judicid notice of certain facts, or
if it should defer the whole issue to evidence before the Chamber. Apparently defense counsel failed to
submit any reports or documents to the Trid Chamber supporting his position that no internationa
conflict -- merely an interna conflict -- had occurred in Yugodavia The Prosecution submitted a mass
of documentsto support his postion that there was an international conflict. In itsjudgment, the Trid
Chamber referred to the voluminous materials but concluded the material did not amount to abasis for
taking judicid naotice.

Judge Sidhwa felt the whole process was flawed. He recommended that the matter be
remanded and set out a process that he felt the Trid Chamber should have followed.

Thefirg thing that the Trid Chamber should have done was to formaly enquire from

the accused whether he would be leading any evidence, ora or documentary. Had the

gppdlant said "yes', the Tria Chamber should have enquired whether he would be

leading ord evidencein particular. If the answer was ill in the affirmative, the Trid

Chamber should have considered whether it was appropriate for the motion to

proceed, consdering that the matter was amixed question of law and fact, which could
be dedlt with dong with the main case. Had he replied in the negtive, the Trid

129 See Prosecutor v. Tadic, 1T-94-1 (2 October 1995) paragraph 121. [Reproduced in the
accompanying notebook at Tab 13.]
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Chamber should have cdled upon both the contesting parties to submit a statement of

facts, with particulars as to how and by which documents they stood proved, and to

admit or deny such facts and documents and to get such documents exhibited on which

there was no dispute. At this stage it would have become known, after objections were

recorded by ether sde, which facts were admitted and which documents could have

been exhibited as proved or retained for presumptive proof and which had to be

rgected . . . . Only then the motion should have been allowed to proceed. It was not

proper for the Triad Chamber to have proceeded with the motion before these

preliminaries had been attended to. The Tria Chamber erred in not adopting this

minima procedure which it should have adopted for an orderly and lega disposd of the

case. To record that no documents were tendered by the parties in the judgement is

not sufficient, till al this was formerly put on the record in the form of questions and

answers.*

Judge Sidhwa s suggested approach is asound one. The process invites both parties to
provide input into the taking of judicid notice. In apreiminary proceeding, parties are invited to
provide materials and to make objections on the record over materids offered by the other sde. Then
it isup to the Trid Chamber to make the find determination regarding whether judicid notice will be
taken and on what basis.

In addition to inviting input from the parties into the process of teking judicia notice, there are
compelling reasons for the Tribund to notify opposing counsd before it formally takesjudicia notice of
notorious, indisputable facts. Again, such transparency would give opposing counsd the opportunity to
attempt to convince the court not to take judicid notice. Certainly it would be amisuse of the tribund’s
time to require proof of certain “common knowledge’ facts. However, there may be dispute about
whether certain facts are indeed common knowledge, or there may be dispute over the veracity of

certain legidative facts that are judicidly noticed.

130 |d. [Reproduced in the accompanying notebook at Tab 13)]
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With no jury, the judges of the ICTR are finders of fact and they dso act in alegidative
cgpacity. Thereis nothing to forbid the Tribuna from teking judicid notice of legidative facts, nor is
there anything to regulate the practice. It is sometimes difficult to tell when acourt is taking notice of
legidative facts. 1t might make sense for the ICTR to adopt the policy that it will announce when it is
taking judicid notice of legidative facts that affect its decison, and/or announce the sources of the
legidative factsit notices. Such trangparency could inspire confidence in the judicid process and
reduce the potentia for abuse -- however inadvertent — in the use of judicid notice. Given the
internationd context of the Tribund, with judges from different cultures and different perspectives
presiding over the cases, aswdl asthe fact it isacrimind tribund, which warrants heightened due
process protections, this may be particularly appropriate. Aswith adjudicative facts, or facts of
common knowledge, counsd should have the opportunity to be apprised the court istaking judicid
notice of legidative facts so that counsd may offer proof that counters those facts.

Compared with adjudicative facts, judges have wide latitude in taking notice of legidative facts.
Courts are not redtricted to using the evidence submitted to them by the parties when considering
legidativefacts. Courts are free to base their judgments on as much information as they can obtain, as
the establishment of legidative facts has an impact that far transcends the litigant’ sinterests. Davis
writes that “[t]he rules of evidence for finding facts which form the bass for creation of law and
determination of policy should differ from the rules for finding facts which concern only the partiesto a

particular case.”**! A potentia danger, however, is that because there are no restrictions on the

131 K enneth Davis, An Approach to Problems of Evidence in the Administrative Process,
55 HARv. L. Rev. 364, 402 (1942), quoted in JULIANE KOKOTT, THE BURDEN OF PROOF IN
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practice, judges will rely on “subjective and uncontrolled assumptions’ when taking judicid notice of
legidative facts 2 The ICTR must take pains to avoid such a use of judicia notice.

Findly, it is sometimes difficult to determine whether a court istaking judicid notice of an
adjudicative fact or alegidaive fact. Thedidtinction, however, is criticd, particularly when courts rely
on the decison in later cases as precedent. A previous decision taking judicia notice of amatter asa
legidative fact is generdly not authority for notice of the same matter as an adjudicative fact.

A failure to distinguish between the purposes for which courts take judicia notice of

fact creates the danger that someone will assume that once an gppellate court has at

onetime or another taken judicia notice of afact for one purpose it is a proper subject

for notice for a completely different purpose.’*®

In summary, the judges of the ICTR should utilize the doctrine of judicia notice to expedite

COMPARATIVE AND INTERNATIONAL HUMAN RIGHTSLAW 34 (1998). [Reproduced in the
accompanying notebook at Tab 18.]

132 JuLIANE Kok OTT, THE BURDEN OF PROOF IN COMPARATIVE AND INTERNATIONAL
HuMAN RiGHTSLAW 35 (1998). [Reproduced in the accompanying notebook at Tab 18.]

133 Chartrand v. Coos Bay Tavern, 298 Or. 689, 694, 696 P.2d 513, 517 (1985). The
underlying case concerned the liability of atavern owner for salling acoholic beverages to a patron who
was vishbly intoxicated and who, after leaving the tavern, got into a car wreck that injured the plaintiff.
The Court found that previous cases where the court took judicia notice of the fact that in current times
traveling by car to and from atavern is commonplace and car accidents resulting from drinking are
frequent condtituted judicia notice of a"legidative fact." That fact was used to determine whether under
the common law of Oregon atavern owner may be sued on atheory of common law negligencein
sling acoholic liquor to a customer who is visbly intoxicated when it was known or should have been
known that the customer would leave the premises and operate avehicle. However, the fact “that in
current times traveling by car to and from a tavern is commonplace and car accidents resulting from
drinking are frequent are not the type of indisputable facts that qudify for judicia notice under [the
Oregon Rule of Evidence concerning judicia notice of adjudicative facts]. Judicia notice cannot
replace the need for proof of an essentia eement of the tort claim as dleged in thiscasg, i.e., proof that
the defendant knew or should have known that the customer would drive a vehicle from the tavern.” Id.
[Reproduced in the accompanying notebook at Tab 14.]
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proceedings, but they must be constantly conscious of potentia abuses or mere gppearances of misuse
of the doctrine in order to ensure fairness in the proceedings. Reference to the gpproaches adopted by

various states to the use of judicia notice should be made so that over time, suitable approaches are

developed to the taking of different types of judicid noticein the Tribunal.
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