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Topic:
Legd conditions of subordination in crimind law. Requirements to be a subordinate
to another person as a superior.
| ssue:
This memorandum examines who is congdered a subordinate under the international
doctrine of command responghility.
Summary of Conclusion:

The ICTR may rely on internationd aswell domestic law in its ongoing attempt
to bring dl those who participated in the genocide in Rwandato justice. It will be the
ICTR’ s burden to prove the necessary elements required to establish a superior-
subordinate relationship, as well as establishing the superior’slevel of control over the
subordinate. Based on internationa and domestic precedent, both military and civilian
superiors may be criminally responsible for the unlawful acts of their subordinates. The
fina report of the commission of experts on Rwanda concluded that the “duty of a
superior to ensure the lawful conduct of subordinates is explicitly addressed in Protocol |,

which governsinternational armed conflict.”*

Given the commission’s gpplication of the

Protocol, aswell as the precedent the tribunal has established in the prosecution of both
military and civilian superiors, it would gppear that dl those responsible for the arocities
which occurred in Rwanda will not be able to shield themselves from being brought to

justice, regardless of whether they participated in the genocide through a superior or

! See 1VIRGINIA MORRISAND MICHAEL P. SCHARF, THE INTERNATIONAL CRIMINAL TRIBUNAL FOR
Rwanda 261(1998). [Reproduced in the accompanying notebook at Tab 1]



subordinate capecity. The leve of control over an individud is the essentia requirement
that establishes a superior-subordinate relaionship.

The focus of this memorandum is to determine who is a subordinate under the
doctrine of command responghility. The eements of establishing the superior-
subordinate relationship will be discussed throughout the memorandum as well as an
andysis of the decisons of the nationd court’s and of the various tribuna decisions that
have applied the doctrine of command responsibility and subsequently defined who is
considered a subordinate within the context of the doctrine.

Factual Background:

There are three categories of individuas who participated in varying degreesin
the Rwandan Genocide. Thefirgt group consisted of the planners, who were high-leve
government officials and other influentia individuals that planned and ordered the
implementation of the genocidal policies? The second group consisted of the “military”
superiors and their subordinates, including members of the militia, the Rwandan Armed
Forces and the Presidential Guard, who supervised and carried out the actua killings
Locd officids were dso respongble for the success of the genocida killings because of
thelr participation in the distribution of wegpons to the population; loca officids dso
alowed the curfew to be ignored by the killers and called mestings in which they
encouraged the Hutus to kill the Tutsis* The third group of individuals who participated

in the genocidd killings were the unwilling accomplices who were forced to kill their

2 |d. 55. [ Reproduced in the accompanying notebook at Tab 1].
3 |d. at 57. [ Reproduced in the accompanying notebook at Tab 1].
* 1d. [ Reproduced in the accompanying notebook at Tab 1].



neighbors, family and friends. Thisthird category of individuas was forced to participate
in the killings by the first two groups of individuals®

The militias were tightly organized throughout Rwanda, inciting cviliansto
participate in the massacres.® In many instances the Hutu civilians were forced to kill or
be killed. The organizers of the massacre wanted to creste a new Rwanda free of the
Tuts population and attempted to do so through their shared responsibility in the
dimination of the Tuts race.” It was the god of the Hutu extremists to have dl of the
Hutus play a part in the murders, encouraging them to kill in a collective commodore that
daimed the lives of men, women and children dike® Within aperiod of three months
over 800,000 Tutsis and between 10,000 and 30,000 Hutu were killed.?
Command Responsibility Defined:

The doctrine of command responsibility is based on a commander’s
respongibility for the unlawful acts of hisher subordinate. The doctrine now clearly exists
in conventiond and customary internationda law.° It isaprinciple that is now a least five
centuries old.** The doctrine and the defense of superior ordersis based on the
edtablishment of ade facto or de jure, hierarchicd relationship. The de jure and de facto

factors are important to the courts in establishing whether the superior occupies amilitary

® |d. at 58. [ Reproduced in the accompanying notebook at Tab 1].

® |d. [Reproduced in the accompanying notebook at Tab 1].

" PAUL JMAGNARELLA, JUSTICE IN AFRICA, RWANDA'’ SGENOCIDE, ITS COURTS AND THE UN CRIMINAL
TRIBUNAL, 20. [Reproduced in the accompanying notebook at Tab 2].

8 |d. [Reproduced in the accompanying notebook at Tab 2].

9 |d 21. [Reproduced in the accompanying notebook at Tab 2].

10" M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law (1992) 389 [Reproduced
in the accompanying notebook at Tab 3].

M Francisco Forrest Martin & Richard J. Wilson, The Rights I nternational Companion to Criminal Law &
Procedure, An International Human Rights and Humanitarian Law Supplement 75. [Reproduced in the
accompanying notebook at Tab 5]



or civilian position of authority over the subordinate as well as determining the level of
control the commander retains over the subordinate. This concept of control is essentia
to establishing that a superior-subordinate relationship exigs.

Developments such as the Nuremberg Tribund, the Tokyo Tribuna, the 1977
additiond Protocal, the International Crimind Tribund for the former Y ugodaviaand
the Internationa Crimina Tribuna for Rwanda have provided guidance on just how far
resching command respongbility extends and further reinforces its status as a genera
principle of International humanitarian law as well as human rightslaw.*? Customary
internationa law recognizes the principle that if a superior officer ordered a subordinate
to commit aviolation of internationd human rights or humanitarian law or knew of the
commission of aviolation by his subordinate and failed to prevent its commisson, the
superior officer isindividualy criminally responsible® This principle dso requires that
upon learning of theillegd act committed by the subordinate the superior must take
action to punish him/her for the crimina activity.

The doctrine of command respongbility consists of three parts:
Fird, the existence of a superior-subordinate relationship; second, the mens rea which
edtablishes crimina intent through the superiors knowledge (the knew or should have
known element) that the criminal act was about to be committed or had been committed,

and lagly, the actus reus which establishes that the superior engaged in the crimina act

12/1d. 75 [Reproduced in the accompanying notebook at Tab 5].
13 1d. 75— 76. [Reproduced in the accompanying notebook at Tab 5].



by giving theillegd order or that the superior failed to prevent the crimina act or take the
appropriate action to punish the perpetrator.*

Establishing crimind responsibility for acommander’ sfalure to act is based on the
commander’ sfailure to act; (8) in order to prevent the unlawful conduct, (b) provide for
generd measures likely to deter the unlawful conduct; (c) investigate alegations of
unlawful conduct; and (d) prosecuting and punishing the perpetrator of the unlawful
behavior.'®

The UN War Crimes Commission for the former Yugodaviain itsfind report
provided a guide to establish crimind intent for political or military leaders that had not
directly ordered the unlawful acts committed by their subordinates.*® The commission
developed aligt of eements the court may consder when determining whether a

commander must have known about the acts of his subordinates; they are;

a) Thenumber of illegal acts.

b) Thetypesofillega acts.

c) Thescopeofillegal acts.

d) Thetimeduring whichillegal acts occurred.
€) The number and type of troopsinvolved.
f)  Thelogisticsinvolved if any.

g) Thegeographical location of the acts

h) The widespread occurrence of the acts.

i) Thetactical tempo of operations.

i) Themodus operandi of similar illegal acts.
k) Theofficersand staff involved

[) Thelocation of the commander at the time."’

14" Statute of the International Tribunal for Rwanda, Art. 6(3), SRES/955, (Annex), 8 November 1994,
cited in John J. Jones, The Practice of the International Criminal Tribunals for the Former Y ugoslaviaand
Rwanda 476-503 (1999) [hereinafter ICTR Statute].[ Reproduced in the accompanying notebook at Tab 6].
15 M. Cherif Bassiouni, Crimes Against Humanity in International Criminal Law, 437-8 (2° ed.
1999),[Reproduced in the accompanying notebook at Tab 7].

16 ARYEH NEIER, PUTTING CRIMINALSIN THE DOCK, 237 (1998), [Reproduced in the accompanying
notebook at Tab 8].

17 1d.at 237. [Reproduced in the accompanying notebook at Tab 8].



Under the Rwanda Tribund Statute a superior may be criminaly responsible for the
failure to act in relation to a crime committed by a subordinate under Article 6(3).18 “The
negligence of the superior must rise to such aleve that it can be equated withthe
crimind intent or mens rea, which is an essentia requirement for the prosecution and
punishment of the perpetrators of grave breaches under the Geneva Conventions”® The
subordinate remains individualy responsible for higher crimind behavior under Article
6(1) of the ICTR dtatute.

In reaction to the mistrestment of prisoners of war during World War 11, a number of
nationa and international laws were enacted establishing command responsibility.>°The
Nuremberg and the Tokyo Internationd Military Tribunas were precedent in the
gpplication of the doctrine in that they also tried and convicted superiors based on the
crimes of their subordinates, laying the foundation for the law of the Yugodaviaand
Rwanda Tribunals?*

L egal Discussion:

It is gppropriate to begin the discussion of determining who is a subordinate
under the doctrine of command respongbility within the redlm of internationd crimina
law by reviewing the provisons governing the subject within the various internetional
tregties and Satutes. The generd principle of law, that commanders are individualy

criminaly respongble for the violations committed by their subordinates, had its

18 see 1 Morrisand Scharf, supra note 1, 256. [Reproduced in the accompanying notebook at Tab 1].

19 |d. at 257. [Reproduced in the accompanying notebook at Tab 1].

20 gee Martin and Wilson, supra note 11, at 73.[ Reproduced in the accompanying notebook at Tab 5].

2L TIMOTHY L.H. MCCORMACK, FROM SUN TZU TO THE SIXTH COMM.: THE EVOLUTION OF AN
INTERNATIONAL LAW REGIME, THE LAW OF WAR CRIMES, NATIONAL AND INTERNATIONAL APPROACHES
(1997), citing William Parks 77.[ Reproduced in the accompanying notebook at Tab 9]



beginningsin as early as 1474 when Peter von Hagenbach was convicted and executed
for atrocities committed under his command in Breisach, Austria®

The actud principle of command responsbility was recognized as early as
1907 in the Hague Convention.>*Article IV of The Hague Convention of 1907 States that
“ The laws, rights, and duties of war gpply not only to armies, but aso to militiaand
volunteer corps fulfilling the following condition: (1) To be commanded by a person
responsible for his subordinates. ...”2* The adoption of the Hague convention of 1899 and
1907 regulating the conduct of war established the firgt binding internationa laws
governing the actions of states during times of war.?

It is believed that the doctrine of command respongbility for control of
military troops in armed conflict was recognized in the United States in 1775.2° Language
establishing the doctrine in 1775 existed in Article 11 and 12 of the Massachusetts
Articles of War, and was adopted by the Provisional Congress of Massachusetts Bay.2’

The doctrine of military command respongibility was gpplied in severd cases by the

22 1d[Reproduced in the accompanying notebook at Tab 9].

23 \/IRGINIA MORRISAND MICHAEL SCHARF, AN INSIDER SGUIDE TO THE INTERNATIONAL CRIMINAL
TRIBUNAL FOR THE FORMER YUGOSLAVIA : A DOCUMENTARY HISTORY & ANALYSIS98 [Reproduced in
the accompanying notebook at Tab 10].

24 gee 1 Morris and Scharf supra note 1, at 248, [Reproduced in the accompanying notebook at Tab 1].

25 See McCormack supra note 21, at 40. [Reproduced inthe accompanying notebook at Tab 9].

26 1d. [Reproduced in the accompanying notebook at Tab 9].

27 |d. at 40. Citing Parks, Reproducing Article 11 of the Massachuesetts Articles of war:

Every Officer commanding, in quarters, or on amarch, shall keep good order, and to the utmost of his
power, redress all such abuses or disorders which may be committed by any Officer or Soldier under his
command; if upon complaint made to him of Officers or Soldiers beating or otherwise ill-treating any
person, or committing any kind of riots to the disquieting of the inhabitants of this continent, he, the said
commander, who shall refuse or omit to see Justice doneto this offender or offenders, and reparation made
to the party or partiesinjured, as soon as the offender’ s wages shall enable him or them, upon due proof
thereof, be punished, as ordered by General Court-Martial, in such manner asif he himself had committed
the crimes or disorders complained of. [Reproduced in the accompanying notebook at Tab 9].



United States domestic and military courts throughout the Nineteenth Century.?® Article
12 wasfirg gpplied in the 1865 United States trid of Captain Henry Wirz in response to
his ordering the torture, matreatment and execution of war prisonersin his custody while
he was acting commandant of a prisoner of war camp.?° The conviction of Captain Wirz
is congstent with the conviction by the ICTY in the Celebici judgment discussed later in
the memorandum. Captain Wirz was found to have exercised the required military
control over his troops to support the existence of a superior-subordinate relationship.

In 1851 the United States Supreme Court upheld the lower court’s decison to
hold amilitary commander civilly respongble for an unlawful act despite the
commanders claim that he received illegd orders from his superiors and passed the
orders on to his subordinates.*® Under internationd |aw this type of military hierarchy of
control demonstrated that a superior-subordinate relationship was in place a the time the
illegdl orders were acted upon based upon the internationally recognized notion that
military troops are subordinate through their position, to their military commanders.

The Treaty of Versallles was the first international instrument to articulate
In express terms the lega requirement of prosecuting commanders for the illegd acts of
his subordinates.®! Articles 227 and 228 of the Treaty of Versailles envisioned the

creation of atribuna to prosecute high ranking German officid for violaions of the lavs

28 4. [Reproduced in the accompanying notebook at Tab 9].

® See Martin and Wilson supra note 11 a 72, citing William Parks, 62 Mil. L. Rev. 1,5 (1973).
LReproduced in the accompanying notebook at Tab 5]

% See McCormack supra note 21at 40,citing William Parks, citing Mitchell v Harmony,[Reproduced in the
accompanying notebook at Tab 9].
31 See Martin and Wilson supra note 11, at 72. [Reproduced in the accompanying notebook at Tab 5].



and customs of war during World War 1.3? “The possibility of imposing crimind
respong bility on personsin positions of authority who tolerated or failed to prevent
violations of the laws or customs of war committed during the First World War was
recognized by the Commission on the Responsibility of the Authors of the War and on
Enforcement of Pendties”®® Consistent with the United Nations Human Rights
Commission’s report, the Military Tribund, while prosecuting magor war criminasin the
war crimestrias following the Second World War, asserted that a commander may be
held responsible for failing to prevent crimes committed by their subordinates>*

On December 9, 1948 the United Nations General Assembly adopted the
Convention on the Prevention and Punishment of the Crime of Genocide (hereafter the
Genocide Convention). Article 111 of the convention defines genocide as,

any of the following acts committed with the intent to destroy in
wholeor in part, anational, ethnical, racial or religious group,
as such, a) Killing members of the group; b) causing serious

bodily or mental harm to the group; c) Deliberately inflicting

on the group conditions of life calculated to bring about its
physical destructioninwhole or in part; d) Imposing measures
intended to prevent births within the group; €) Forcibly transferring
children of the group to another group.®®

Article IV of the Genocide Convention applies dlocated crimind responsibility

to individuas who participatein theillegal acts of article 111.%° Artide IV of the

3 1d.72-73.
33 See Morris& Scharf, supra note 23, at 98. [Reproduced in the accompanying notebook at Tab 10]
34 1d. [Reproduced in the accompanying notebook at Tab 10].

® Convention of the Prevention and Punishment of the Crime of Genocide. Adopted by the U.N. General
assembly (9 December 1948), available at www.yal e.edu/cgp/dccam/genocide (visited 2/11/01)
LReproduced in the accompanying notebook at Tab 11]

® Article 111 of the Genocide Convention states that “ The following acts shall be punished: a) genocide; b)
Conspiracy to commit genocide; ¢) Direct and public incitement to commit genocide; d) Attempt to commit
genocide; €) Complicity in genocide.” Article IV states that “Persons committing genocide or any of the
other acts enumerated in article |11 shall be punished, whether they are constitutionally responsible rulers,
public officials or private individuals.” Convention on the Prevention and Punishment of the Crime of



Convention clearly establishes that persons committing genocide will be punished,
regardless of their political position.®” Rwanda was among the nations that ratified the
convention following the genocide of 1994.

The 1949 Geneva Conventions and the 1977 Additional Protocols to the
Convention has a smilar clause which gtates that a commander, who has authority over
his troops, is ultimately responsible for the unlawful acts they commit.3 The Protocol
aso gatesthat if the military commander contributes directly or indirectly to the
unlawful conduct of his subordinates, then he may be individudly crimindly responsible
for the unlawful act dong with the subordinate.>® Once again it is emphasized that the
concept of authoritative control over military troops is what establishes the superior-
subordinate relaionship.

“The principle of command responsibility was recognized for the firs timein an
internationa instrument with the adoption of Protocal 1 to the Geneva Convention in
1977 — more than three decades after World War 11.”%° Thisinternationa instrument was
insrumenta to the development of the law of command respongibility in two ways:
Fird, the duty of acommander to prevent, suppress and to punish violations committed

by subordinatesis set forth in Article 87 of the Protocol. Second, the respongbility of a

Genocide, 78 U.N.T.S.277, available at www. Y ale.edu/cgp/dccam/genocide.htm (visited 02/11/01).[
Reproduced in the accompanying notebook at Tab 11].

37 1d. Article IV, Persons committing genocide or any of the other acts enumerated in Article |11 shall be
punished, whether they are constitutionally responsible rulers, public officials or private

individuals.[ Reproduced in the accompanying notebook at Tab 11].

38 See 1 Morris and Scharf, supra note 1, at 250, citing,

ClaudePilloud et al., Commentary on the Additiona Protocols of 8 June 1977 to the
Geneva Convention of 12 August 1949, at 1018, reproduced in 1d 250. [Reproduced in

the accompanying notebook at Tab 1].
40 1d. 255. [Reproduced in the accompanying notebook at Tab 1].
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superior for the failure to prevent or to repress such violationsis provided for in article
86(2) of the Protocol, which states that:

Thefact that a breach of the Convention or of this Protocol was
Committed by a subordinate does not absolve his superiors from
penal or disciplinary responsibility, asthe case may be, if they
knew, or had information which should have enabled them to
conclude in the circumstances at the time, that he was committing
or was going to commit such a breach and if they did not take all
feasible measures within their power to prevent or repress the breach.*!

International Military Tribunal — Nuremberg:
The London Agreement of August 8, 1945 established the Internationa
Military Tribunal.*? After World War 11, the dlies conducted trials in Germany and Jepan
which convicted officer’ s engaged in the war under the doctrine of command
responsibility.*®
The High Command Case before the Control Council Law #10 a Nuremberg
defined the standard by which command responsbility should be found:

For a defendant to be held criminally responsible there must be abreach
Of some moral obligation fixed ininternational law. The Tribunal specified
That for an order to beinherently criminal it must be one that is criminal on
itsface, or which the commander is shown to have known was criminal .**

The Principles of the Nuremberg Tribund, were developed by the U.N. to codify

the Nuremberg precedent. The Nuremberg Principles state that any person committing an

1 1d. citing Protocol Additional to the Geneva Convention of 12 August 1949, and Relating to the
Protection of Victims of the International Armed Conflicts, 8 June 1977, arts 86 and 87. 1125 U.N.T.S. 3.
Asindicated in the commentary to article 86, the term “superior” isintended to cover al personsin the
hierarchy who exercise the necessary degree of control over a subordinate.[Reproduced in the
accompanying notebook at Tab 1].

42 M. Cherif Bassiouni, From Versaillesto Rwandain Seventy-Five Y ears: the Need to establish a
Permanent International Criminal Court, 10 HARV. HUM. RTS J 11, 25. [Reproduced in the accompanying
notebook at Tab 12]

43 See Martin and Wilson supra note 11, at 74. [Reproduced in the accompanying notebook at Tab 5.
44 See Bassiouni supra note 15, at 510 citing X trials of War Criminal. [Reproduced in the accompanying
notebook at Tab 7].
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act which congtitutes a crime under internationd law is responsible and subject to the
appropriate judicia punishment.*®

This concept of lighility is relevant to the Rwanda genocide because it would
dlow thetribuna to prosecute many of the individua commanders who issued illegd
orders to subordinates with the knowledge that such orders were to commit crimind acts.
Acts of genocide are crimina under internationd law, and the Tribund would be judtified
in prosecuting such commeanders if there is evidence to support acrimina act has
occurred, aswdl as sufficient evidence to establish that a superior-subordinate
relationship exids.
The International Military Tribunal for the Far East -Tokyo Tribunal

In the Internationd Japanese War Crimestrid before the Internationa Military
Tribuna for the Far East (hereafter IMTFE), twenty two former Japanese leaders were
charged with crimes againgt the peace, murder, conspiracy to commit murder, war
crimes, and crimes against humanity during World War 11.4¢ The Tribund tried them on
the bas's of command responghility. The Tribuna defined command responghility as:

The Principle of command responsibility to be that

If this accused knew, or should by the exercise of
ordinary diligence have learned, of the commission
by his subordinates ...of the atrocities...or of the
existence of aroutine which would countenance
such, and, by hisfailure to take any action to punish
the perpetrators, permitted the atrocities to continue
he hasfailed in his performance of hisduty asa
commander, and must be punished.*’

5 See Principles of the Nuremberg Tribunal 1950, available at www.deoxy.org/wc/we-nurem (visited
02/11/01) [Reproduced in the accompanying notebook at Tab 13]
6 See Martin and Wilson, supra note 11 at 74 [Reproduced in the accompanying notebook at Tab 5]



The case of Koki Hirotais one of the most prevaent to be prosecuted by the
IMTFE. Hoirota was convicted for war crimes under a provison which smulaesthe
doctrine of command respongbility. While Hirota was Foreign Minister of Jgpan, Japan's
army invaded Chinaand committed war crimes for a seven week period. Hirota had
received reports of the atrocities committed by the Japanese army and did nothing to
prevent any future crimind activity by the troops or punish the troops that engaged in the
crimina conduct. When the Japanese took control of the city of Nanking they
smultaneoudly established an embassy with aline of authority traced to Hirota*®

The IMTFE found Hirota' s behavior to be a derdliction of duty and crimind

negligence. Hirotawas adso found guilty of conspiring to commit aggression and waging
awar of aggression againg China. He was ultimately sentenced to deeth for hisrolein
the war crimes committed by the Japanese army.

Hirota by his politica pogtion was lidble for the crimind activity of the Japanese
army. He demonstrated the necessary authority which is necessary to establish a superior-
subordinate relationship. The Rwanda Foreign Minister and other government officids
who participated in the Genocide by issuing illegd orders to police, soldiers, militia
members ect...arelikely to be ligble for the crimes committed by these groups based on

the establishment of the superior-subordinate relationship which gpplied to Hirota.

47 1d. 74, citing William H. Parks, Command Responsibility 62 MiL. L. Rev. 1, 72 (1973) who citesUnited
Satesv. Soemu Toyoda 19.[Reproduced in the accompanying notebook at Tab 5].

“8 Gregg Vetter, Command Responsibility of Non-Military Superiorsin The International Criminal Court
(ICC), 25 YALE J. INT’L 125(Winter 2000). [Reproduced in the accompanying note book at Tab 14].
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The Yamishita Case

Generd Tomoyoki Y amashitawas the last Japanese commander in the
Philippines before the dlied forces landed. The Japanese troops assigned to Y amishita
committed rape, murder, mass executions, as well as destruction of property. The troops
under Y amishital s command were said to be relentless in their efforts to terrorize the
civilian population in the Philippines. He was tried in the Philippines by a United States
Military Commisson that found Generd Y amashitaindividudly crimindly responsible
for the atrocities committed by his troops that were under his command during World
War 1 in the Philippines®® Y amishita was convicted under the doctrine of command

responsibility and sentenced to degth. The commisson concluded:

That a series of atrocities and other high crimes have

been committed by members of the Japanese armed

forces under your [i.e. Yamishita's] command....that

they were not sporadic in nature but in many cases

were methodically supervised by Japanese officers

and noncommissioned officers and that during the

period in question you failed to provide effective

control of your troops as was required by the circumstances.>

Y amishta gppealed the commission’s decison to the United States Supreme
Court where the Court’s mgority held Generd Y amishitawas indeed responsible for the
war crimes committed by his subordinates. The court found that under internationd law
there exists a duty of amilitary commander to “take such appropriate measures as are

within his power to control the troops under his command for the prevention of crimina

49 SeeInre Yamishita, 327 U.S. 1, 15 (1946).[ Reproduced in the accompanying notebook at Tab 23)].
°0 See Bassiouni supra note 15 at 429. [Reproduced in the accompanying notebook at Tab 7).
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acts."*! The court aso noted that this duty does not just extend to prisoners of war, but to
civilian populations as well.>

The Military Commission found that the troops under Genera Yamishita's
authority were his subordinates based on their military position, and that Y amishitawas
ligble for the criminal acts which they engaged in while they served under his command.
The conviction of Generd Yamishitais based on a smilar theory of ligbility asthe
conviction of Akayesu by the ICTR (discussed later in this memorandum). The difference
between the judgements was that the prosecution in Yamishita falled to show that Generd
Y amishita had direct control over the acts of his subordinates:

General Y amishitawas found to be criminally liable for atrocities
committed by the Japanese forces under his command, not on the ground
that he knew or had reason to know of these acts, but on the ground that
he condoned a general atmosphere of lawlessness and pervaded the troops
under his command.>®

The court in Akayesu came to the conclusion that, unlike Y amishita, Akayesu
had directly ordered the Hutu commund police to kill Tutss. He dso was found by the
ICTR to have incited civilians through his authoritetive position to commit genocide. A
crimind act in and of itsdf for which the ICTR convicted him. The ICTR egtablished that
Akayesu had the required element of control over the civilians he incited to commit
genaocide to establish a superior-subordinate relationship.

Canada and Command Responsbility
Almog a the same time asthe Yamishitatrid, the Canadian Military Court in

Germany was hearing the case of Brigadefuhrer Kurt Meyer.>* Thetria was conducted

> InreYamishita, 327 U.S. 1, 15 (1946)[Reproduced in the accompanying notebook at Tab 23].
%2 1d. 16. [ Reproduced in the accompanying notebook at Tab 23].
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under the Canadian War Crimes Regulations Article 10 Section 5. These regulations

governed the courts decision and state:

Where there is evidence that awar crime has been committed

By members of aformation, unit, body or group and that an

officer or non-commissioned officer was present at or immediately
before the time when such crime was committed, the court may
receive that evidence asprima face evidence of the responsibility
of such officer or non-commissioned officer, and of the commander
of such formation, unit, body or group, for that crime.>

Meyer was found respongible for inciting and counsdling his men to commit war
crimes which included murder. This case reaffirmed that amilitary commander and the
troops which he has command control over congtitute a superior-subordinate relationship
and will support prosecution of Rwandan crimind who engaged in smilar crimind
activity.
|sradl and Command Responsibility

In January of 1988, Cal. Y ehuda Meir ordered troops under his command to
“ round up twenty Palestinian men...bind them in handcuffs and blindfolds, and break
their bones”*® The Isradli Defense Minister, Yitzak Rabin had publicly spoken of the
need to “break the bones of Intifadarioters,” and Meir argued that he was merely
carrying out the orders of his superior.> The unit commander reporting to Meir passed on

the order to histroops but then told them he did not require them to comply. Some of the

>3 MICHAEL P. SCHARF, BALKAN JUSTICE (1997) 59, [Reproduced in the accompanying notebook at Tab
16].

>4 See Bassiouni, supra note 10 at 431.[ Reproduced in the accompanying notebook at Tab 7].

5 1d. 431 -32. [Reproduced in the accompanying notebook at Tab 7].

6 NoMmI BAR-YAACOV, CRIMESOF WAR, WHAT THE PUBLIC SHOULD KNOW, COMMAND RESPONSIBILITY
(1999). [ Reproduced in the accompanying notebook at Tab 15].

7 1d. [Reproduced in the accompanying notebook at Tab 15].
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soldiers refrained from the action while others zedloudy carried out Meir's orders.>® The
subordinates to Mer were tried and convicted for war crimes by amilitary court and
served time in prison.

Although Meir was not present during the incident, the Isradli High Court of
Judtice agreed that Mer should be tried in aspecid military tribund for crimes ranging
from torture, intentiondly causing bodily harm, to grievous assault. The court stated that,
“ if the order is given by the senior officer, that officer must be aware that that the
morality of the Israel defense forces forbids such behavior.”*® There were two
international humanitarian law issuesin the Meir case that the tribunal addressed. The
first was whether following superior orders could be a defense againgt alegations of war
crimes? Thetribuna rgected Meir' s argument that he was merdly following superior
orders because of the “undeniableillegdity of the order.” The tribund aso consdered
the lack of duressto Meir in carrying out the order. The second issue addressed in Meir
was how high up the chain of command responsibility may extend for ordering awar
crime?

Article 86 of Additiona Protocol | to the 1949 Geneva Convention statesin
generd that a commanding officer is responsible when his subordinate is in breach of the
Convention. Under the Convention it must be proven that the superior knew or could
have known about the potential breach and failed to take the necessary action to suppress

the breaching behavior.®® The rule applies to officers, and, therefore, command

%8 1d. [Reproduced in the accompanying notebook at Tab 15].

%9 1d. [Reproduced in the accompanying notebook at Tab 15].

80 1d. Quoting Protocol | of the 1949 Geneva Convention. [Reproduced in the accompanying notebook at
Tab 15].
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respongibility extends as high as any officer in the chain of command who knows or has
reason to know that his subordinates are committing war crimes and hasfailed to act to
stop them.®! Although Isragl has not ratified the Additional Protocol 1, the Isradli
Supreme Court in gpplication of domestic law has embraced the internationaly
recognized doctrine of command responsibility.

Once again it is undisputed that a military commander and the troops he
commands establish a superior-subordinate relationship. The troops are subordinate to the
military commanders based on the nature of their position and under internationd law the
military commander isliable for any crimina acts committed by hisher troops that the
commander knew or should have known the subordinate was committing.
Thelnternational Tribunal for the Former Yugodavia

The Genocide which occurred in Rwanda was of a catastrophic degree and
mirrored the human rights violations which occurred in the former Y ugodavia prior to
1991. Theterm “ethnic cleansing” was used to describe the genocide which occurred in
the former Yugodavia prior to 1991. In response to the human rights violations which
engulfed the former Y ugodavia, the Security Council acting under Chapter VI of the
Charter of the United Nations established the International Tribunal for the Prosecution
of Persons Responsble for Serious Violations of Internationd Humanitarian Law
Committed in the Territory of the Former Y ugodavia (heregfter ICTY) since 1991.
Article 2 of the ICTY Statute is entitled Grave breaches of the Geneva Conventions of

1949, and states that the ICTY shdl have the authority to prosecute persons committing

61 1d. [Reproduced in the accompanying notebook at Tab 15].
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or ordering to be committed grave breaches of the Geneva Conventions of 12 August

1949.? The following acts against persons or property are listed under article 2 of the

ICTY:

(@ willful killing;

(b) torture or inhumane treatment, including biologica experiments;

(c) willfully causng great suffering or serious injury to body or hedth;
(d) extensive destruction and appropriation of property, not justified by
military necessity and carried out unlawfully and wantonly;
(e)compdlling a prisoner of war or acivilian to servein the forces of a
hostile power;

(FHwillfully depriving a prisoner of war or acivilian of therights of afair and regular
trid,

(g)unlawful deportation or transfer or unlawful confinement of acvilian;
(hytaking civilians as hostages.

Artide7 of ThelCTY governsthe issue of command responghility with regardsto

military aswell as civilian commanders. The Statute Sates that:

1. A person who planned, indtigated, ordered, committed
or otherwise aided and abetted in the planning, preparation
or execution of acrimereferred to in Articles 2 to 4 of the present
Statute, shdl be individualy responsible for the crime.

2.  Theofficid postion of the accused person, whether as
Head of State or Government or as a respons ble Government
officid, shdl not relieve such person of crimind responsibility
nor mitigate punishment.

3. The fact that any of these actsreferred to in Articles2to 4
of the present Statute was committed by a subordinate does not
relieve his or her superior of crimind respongbility if he or she
knew or had reason to know that the subordinate was about to
commit such acts or had done so and the superior failed to take the
necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof. %

62 See SCHARF supra note 50 at 243 —245. [Reproduced in the accompanying notebook at Tab 16].
3 See Article 7 of the International Criminal Tribunal for the former Y ugoslaviacited inld. at
246.[Reproduced in the accompanying notebook at Tab 16]
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Article 7 of the ICTY was devel oped to apply the doctrine of command
responsibility in the former Yugodaviato those accused of, indirectly or directly,
participating in crimes againg humanity within thet territory.

The doctrine of command responsibility originated in nationd military law and
gradudly became a basis of internationa crimina respongibility. In response to the
“ethnic cleansing” which occurred in the former Yugodavia, the ICTY began the lengthy
and odious process of bringing those individuas who participated in human rights
violations throughout that territory to justice. The dement of control had to be established
for the ICTY to determine that a superior-subordinate relationship existed.

Celebici Detention Case

TheICTY ruled in the Celebici judgement that in order to etablish that a
superior-subordinate relationship exidts, it is necessary to establish ashowing of effective
control by a superior over a subordinate.®* Thetria chamber decided in Celebici that both
military and civilian individuds in a postion of authority, based ether on ther de facto
or de jure pogtions, may be hed crimindly liable under the doctrine of command

responsibility.®® The court stated that:

In order for the principle of superior responsibility to be applicable,
It is necessary that the superior have effective control over the
Underlying violations of international humanitarian law, in the sense
of having the material ability to prevent and punish the commission
of these offenses. With the caveat that such authority can have a de facto
aswell asadejure character, The Trial chamber accordingly sharesthe
view expressed by the International Law Commission that the doctrine

64 See Prosecutor v. Deldlic, et al. Part 1V available at www.un.org/icty/cel ebici/appeal /judgement/cel
(visited 03/12/01), [Reproduced in the accompanying notebook at Tab 17]
% 1d. [ Reproduced in the accompanying notebook at Tab 17].
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of superior responsibility extends to the civilian superiors only tothe
extent that they exercise adegree of control over their subordinates
whichissimilar to that of military commanders®®

Zdravko Mucic was an officid a the Cdebici prison camp and was
subsequently convicted by the ICTY under the doctrine of command responsibility. The
ICTY held that Mucic was commander of the prison camp with authority over other
officer, guards and detainees. Mucic was found guilty of eeven counts of war crimes and
crimes againg humanity under the command responghility doctrine. The ICTY hdd that
he was guilty of such crimes due to his“failure to prevent or punish the violent acts of his
subordinates.®’

The decison of the Tria chamber isimportant because it broadly construed the
superior-subordinate relationship to include crimind ligbility of cvilian leaders that
exercised the necessary degree of effective control in such ardationship. In reationship
to the Rwanda genocide the Tribuna can apply the precedent of the Mucic decisonin an
effort to prosecute civilian leaders who participated in the genocide by ordering
subordinates to commit illegdl acts. However, it is necessary to establish that effective
control existed by the civilian leader over the subordinate to dlow for crimind liability of
the civilian leader for theillegd acts of higher subordinate.

Internationa law alows for the doctrine of command responsibility to apply to
civilian superiors when actud control over subordinates can be established. It is clear
under internationa law that military commanders are subject to prosecution under the

doctrine, but many nationd courts have differing views on how and whether the doctrine

% 1d. at 55 [Reproduced in the accompanying notebook at Tab 17].
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gppliesto civilian leaders. The ICTY edtablishedin Celebici that civilian leaders are
responsible under the doctrine, and the ICTR followed that precedent in the Bagassora
case discussed below.
Thelnternational Criminal Tribunal for Rwanda

The Internationa Crimind Tribund for Rwanda (hereafter ICTR) was established
under chapter VI of the United Nations Charter at the request of the Government of
Rwandain an effort to bring those responsible for the widespread genocide to justice.
The ICTR adopted the rules of evidence and procedure used by the ICTY in an effort to
expedite the judicid process, aswell as dleviating the substantia cost of developing a
separate system. There was d o the fear that alowing separate tribunals would risk
incong stent judgments which would have a despairing effect on the credibility of the
tribunals and its objectives, as well asthe possbility of weakening the internationd
standards with regards to human rights violations®® The ICTR and the ICTY represent
the firgt attempt by the international community to cregte internationd judicid organsto
enforce the Geneva Convention and laws proscribing crimes against humanity.
Prosecution of Responsble Individuals Under the International Criminal Tribunal
for Rwanda:

The International Committee of the Red Cross claimed that by August 1996,

Rwanda had about 80,000 Hutu awaiting formal charges. The Hutu were being detained

67 See Bassiouni, supra note 10 at 354. [Reproduced in the accompanying notebook at Tab 3].

%8 See United States I nstitute of Peace Conference, available at www. ustp.org/oc/st/rwandal.htm (visited
02/03/01)[ Reproduced in the accompanying notebook at Tab 18].

89 See, Magnarella, supra note 18 at 55, [Reproduced in the accompanying notebook at Tab 2]
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in over-crowded prisons amidst deplorable conditions. Most of the 80,00 being held were
followers within the heirachy of the Hutu extremists.”

One year after the genocide the ICTR had compiled alist of four hundred suspects.
Mogt of those included on the list were officids and military leaders of the former Hutu-
dominated regime who had fled to other countries once the genocide was over.”* Asof
May 9, 2001, 45 detainees were being held in connection with the Rwanda genocide. The
mgority of the 45 had held positions of responsbility in Rwanda. They had alegedly
incited or directed others to take part in the genocide of the Tutsis and the moderate Hutu.
The 45 included seven foreign minigters, eight senior civil servants, Sx military officers,
four political leaders, three militialeaders, three senior figuresin the “Media of Hate”,
two businessmen, a priest, and a doctor.”?
Trial of Theoneste Bagosor a:

Colond Theoneste Bagosora has often been referred to as the mastermind of the
Rwandan genocide. It was established that he assumed defacto control of military and
political affairsin Rwanda after the degth of President Habyarimana.”® Bagosorawas
connected to the 1994 murder of 10 Belgium UN peacekeepers. The Belgium
peacekeepers were believed to have been murdered as a scare tactic, in the hopes that
other nations with UN peacekeepers stationed in Rwanda would withdraw their troops,
alowing the Hutu killers free range to terrorize the Tuts and moderate Hutu population.

Bagosarawas turned over to the ICTR aong with three other suspects: Andre” Ntagerura,

Id. 71. [Reproduced in the accompanying notebook at Tab 2].
1 1d. 50. [Reproduced in the accompanying notebook at Tab 2].
2 1d.52. [Reproduced in the accompanying notebook at Tab 2].
Id. 53. [Reproduced in the accompanying notebook at Tab 2].
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Minigter of Transportation and Communicetion, Colonel Anatole Nsengiyumva, aformer
military intelligence chief and aleged desth squad member, and Ferinand Nahimana, a
founder of the radio televison Milles collines, which had been used to incite Hutus to
commit genocide.”* Chief prosecutor Louise Arbour stated that the four were the first
indictees taken into custody by the ICTR who were extremely influentia or who had held
positions of nationa authority during the 1994 genocide.”

One of the important issues the ICTR had to address in the prosecution of those
indirectly or directly respongble for the genocide was whether the doctrine of command
responsibility applied to political and civilian superiors. Wheress, the Internationa Law
Commission alowed the application of the doctrine to both military and civilian
superiors.”® In regards to the crimina responsibility of government officials in Rwanda,
it isan accepted principle in internationd law that, “ government officids may not
exercise the same degree of control over their subordinates as military officias but there
remains a duty in the governmenta, and military hierarchy, to ensure the lawful conduct
of their subordinatesin relation to their official functions”””

The Case of Jean-Paul Akayesu:
Thefirst trid to be completed was that of Jean-Paul Akayesu, former bourgmestre
(mayor) of Taba The ICTR found Akayesu guilty of genocide and crimes againgt

humeanity.”® Thetrid of Akayesu was historic because it was the first conviction for

% 1d.53-54. [Reproduced in the accompanying notebook at Tab 2].

> see Magnella, supra note 7 at 54.[Reproduced in the accompanying notebook at Tab 2].

8 See 1 Morris and Scharf, supra note 1 at 259 [Reproduced in the accompanying notebook at Tab 1].
" 1d. citing Claude Philloud ET AL., Commentary on the Additional Protocols of 8 June 1977, to the
Geneva Convention of 12 August 1949 at 259. [Reproduced in the accompanying notebook at Tab 1].
8 See Magnella, supra note 7 at 54. [Reproduced in the accompanying notebook at Tab 2].

24



genocide by the ICTR and the first time a court had trested a rape as a crime against
humanity aswell as genocide.” In Akayesu, the tria chamber aso examined the mens rea
requirement for command responsibility.®° The court held that “in cases where the
commander failed to stop (as opposed to ordered) his/her troops from committing
humanitarian law violations, there must be mdicious intent, or at leadt,.. . negligence o
serious as to be tantamount to acquiescence or even malicious intent.”8*

The ICTR discussed command responsibility in the Akayesu judgment and
hesitated to apply the military standard of command responsibility to civilians®? Based
on the Akayesu judgement the ICTR construed the standard of command responsibility
for dvilians differently that the ICTY did in the Cdlebic decision of the ICTY.%* The
record reveds that Akayesu advanced from minima participation in the war crimes of
Rwanda, to actively participating in the genocide. Before Akayesu became the mayor of
Tabu he was a school teacher and a school inspector. It was reveded through the courts
that Akayesu opposed the killings and attempted to prevent them prior to April 1994,
Following the degth of Presdent Habyarimana, Akayesu began ordering the killing of
certain Tutss. Severd factors aided the court in its decision that Akayesu was guilty

under the doctrine of command responsibility. During his time as mayor, Akayesu was

respongble for maintaining law and public order over the bureau commund, which was

Id. 54.[Reproduced in the accompanying notebook at Tab 2]
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Id. 112, The judgement date of Akayesu is more than two months prior to that of Celebici. The courtin
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under his control. Hundreds of Rwandan civilians sought refuge at the bureau commund
where they ultimately suffered great physica and mental abuse®

The ICTR dso charged Akayesu with rape as a crime against humanity,
reasoning that rape, “like torture is used for such purposes as intimidation, degradation,
humiliation, discrimination, punishment, control or destruction of a person.”®® The
tribunal found that beyond a reasonable doubt, Akayesu knew or had reason to know that
sexud violence was being inflicted upon the women being kept at the communa Bureau
where Akayesu maintained his headquarters®® The tribuna found no evidence that
Akayesu tried to prevent the sexud violence being committed by the troops under his
control and that he also failed to punish the perpetrators®” The evidence showed that
Akayesu actudly ordered, ingtigated, aided and abetted the sexud violence being
committed by those under his command.®

In the ICTR judgment it was established that Akayesu had authority over the
communal police and often endorced or even ordered them to cause bodily and menta
harm as well as endorsing and ordering them to kill certain Tuts civilians®® This
judgment by the ICTR established a superior-subordinate relationship between Akayesu,
acivilian leader, and the individuals who committed the illega acts of genocide basad on
Akayesu’'s orders. The ICTR found that Akayesu was “individudly responsible for

having ordered, committed, or otherwise aided and abetted in the preparation or

84 1d. 134. [Reproduced in the accompanying notebook at Tab 14].
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execution of the killing and serious bodily as wel as mental harm to members of the
Tuts group.”®® The ICTR dso found Akayesu guilty of direct and public incitement to
commit genocide based on a gpeech addressed to the Hutu population urging them to
unite in order to eiminate their sole enemy (the Tutsi).>* The court found that Akayesu
knew of the impact his speech had on the population and ultimately was calling on them
to kill the Tuts population in generd.®? Akayesu was found by the ICTR to have
exercised de facto control over the communa police aswell asthe Hutu civilians he
incited to commit genocide.

ThelCTR Case of Jean Kambanda:

The ICTR convicted Jean Kambanda, former Prime Minister of Rwanda, for
crimes againg humeanity for the active role he took in the Rwandan genocide. Kambanda
admitted his command responsibility as head of Government and his decision to commit
massacres of the Tuts.*® The tribunal found thet Kambanda committed these crimes
when he was Prime Minigter while he and his government were responsible for the
maintenance of peace and security.®* The tribunal found that Kambanda abused his

authority by his persond participation in the war crimes, and by hisfailure to take the

89 See Akayesu Judgemnet, reproduced in The Rights International Companion to Criminal Law and
Procedure at 140 supra note 11 [Reproduced in the accompanying notebook at Tab 5]

% 1d. [Reproduced in the accompanying notebook at Tab 14].
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“necessary and reasonable measures to prevent his subordinates from committing crimes
against the population.”®® Kambanda admitted in his guilty pleathat as Prime Minister he
“ gave clear support to the Radio Televison Libre des Mille Callines, with the
knowledge that the radio broadcasters were inciting the Hutu to kill the Tuts” and
moderate Hutu, as well as broadcasting where the killers could find the victims.®®

The United Nations has been the subject of criticiam for itsfailure to act during the
4 months of Genocide in Rwanda. It may be argued that in response to the Rwanda
Genocide, the United Nations has passed several Resolutions stressing the importance of
respecting human rights worldwide, as well as reiterating that those who engage in
humean rights vidlations will be held crimindly responsible under internationd law.

Article 10 of the Dedaration on the Right and Responsibility of Individuas, groups
and organs of society to promote and protect universaly recognized human rights and
fundamental freedoms, States that:

“No one shdl participate, by act or by falure to act where required, in violaing
human rights and fundamenta freedoms and no one shdl be subjected to punishment or
adverse action of any kind for refusing to do s0.”%’

The General Assembly of the United Nations adopted Resolution 53/144

on March 8, 1999 and stressed that all states of all nation should adopt the
resolutionin an effort to alleviate Human Rights violations throughout the
world. The General Assembly also stressesin the resolution that all members

of the international community shall fulfil, jointly and separately, their sincere
obligation to promote and encourage respect for human rights and fundamental

freedomsfor all people without regardsto race, religion, gender, language or ethnicity.98

% 1d. [ Reproduced in the accompanying notebook at Tab 19].
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28



The Indictment of Charles Skubwabo

There are many pending indictments of individuas who were insrumenta in
carrying out the genocide in Rwanda. In the indictment of Charles Sikubwabo the
prosecution has aleged that through his capacity as Burgomadter, heisindividualy
responsible for the genocidal acts of his subordinates.®® Based on the facts presented in
the indictment Sikubwabo knew or had reason to know that his subordinates, including
members of the Nationd Genarmerie and the communa police that were under
Sikubwabo's control participated in acts of genocide.}%° Theindictmert aso notes that
Sikubwabo did not punish the perpetrators for the crimind acts.

The three eements required to establish a superior-subordinate relationship
appear to be present in Skubwabo's case. Thefirgt; that the superior (Sikubwabo) had
ether de facto or de jure control over his’her troop appearsto be satisfied because the
troops followed Sikubwabo' s orders to commit the criminal acts. The second requirement
to establish a superior-subordinate relationship is; the superior knew or had reason to
know of the perpetrators crimind acts and the third requirement; the superior
(Sikubwabo) failed to punish the perpetrators. The facts of the indictment specify that
Sikubwabo stisfied the requirement to support afinding by the Tribund that the

National Genarmerie and the communal police were subordinate to Sikubwabo.

resolution 53/144, available at www.unncnn.cn.nundocda.nst(symbol)/A.RES.53.144.Eh/opendocument,

(visited 04/01/01), [Reproduced in the accompanying notebook at Tab 20].
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International Criminal Court

Canada has been the driving force behind the creetion of the The International
Crimina Court (hereafter ICC).2%* The ICC will hear the most serious cases of human
rights violations and it is believed that the ICC will act to deter future human rights
violators. The ICC is designed to complement, not replace, existing national courts.
Article 33 of the ICC gtatute addresses liability of individuas who commit war crimes.

Article 33 gates that;

The fact that a crime within the jurisdiction of the court has been

Committed by a person pursuant to an order of a Government or

of asuperior, whether military or civilian, shall not relieve that

person of responsibility unless:
a. The person was under alegal obligation to obey orders of the Government or the

superior in question.

b. The person did not know the order was unlawful; and
c. Theorder was not manifestly unlawful.*%2

Under this Article of the statute of the ICC prosecution of civilian superiorsin
Rwandafor their participation either directly or indirectly will be attaingble with little
deterrence providing dl the criteriafor prosecution are met. Thiswould include the radio
broadcasters who aggressvely campaigned their unlawful cause over the airways,
inciting Hutu civilians to do their patriotic duty and daughter dl members of the Tuts
and moderate Hutu population. It will be necessary for the ICTR to prove that theradio

broadcasters exercised authoritative control over the Hutu civilians and based on this

101 see Canadaand The International Criminal Court, available at www.
canada.justice.bc.ca/en/news/nt/1999/doc-24328.htm (visited 03/04/01). [Reproduced in the accompanying
notebook at Tab 4]

102 gee International Society for Military Law and the Law of War, War Crimes Law and The Statue of
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03/04/01),[ Reproduced in the accompanying notebook at Tab 22].
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control the Hutu civilians committed acts of genocide. It may be difficult for the
prosecution to establish that the Hutu civilians were subordinate to the radio broadcasters
because inciting the civilians to commit genocide is not enough to establish that a
superior-subordinate relaionship existed under internationd law.

Article 28 of the ICC statute bases liability of amilitary superior for the crimina
acts of higher subordinate on the existence of authoritative control of the superior over
his’her subordinate. The ICC has followed the precedent of past tribunas by requiring
that effective military command and control be present to create a superior-subordinate
rlationship.}®® However, under the current statute prosecution of civilian leaders will be
much more difficult to prove and would therefore hinder the efforts of the internationa
community to hold such civilian leaders crimindly ligble when a superior-subordinate

relationship can be proven. 1%

10314, at 3 [Reproduced in the accompanying notebook at Tab 22].
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