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Discussion

I. Introduction and summary of conclusions

In many instances, original documentation is not available to the Office of the Prosecutor
for production in the Court and copies must be produced. This raises questions about the
admissibility of copies in lieu of the original writings from which they were produced. In the
common law countries, this issue is resolved by rules which fall under the Best Evidence
Doctrine (or best evidence rule), under which copies are generally deemed inadmissible. Civil
law countries do not operate with this general doctrine. Rather, the Civil Codes contain
provisions broadly permitting the admissibility of copies. The rules of evidence adopted by the
international courts reflect the broader stance towards admissibility of documentary evidence
similar to the civil law countries. It would appear that the civil law countries take an inclusionary
position towards copies of original documents, while the common law countries, with their more
exact procedural rules, tend to be exclusionary. Upon closer inspection, however, it is revealed
that this is not so. In both systems, the question of the production of a copy instead of an original
is not one of admissibility, but of the probative value of the evidence. In both systems, wide
discretion is given to the trial judges to determine whether a copy is admissible based on the
weight of the evidence contained in the copy.

Nevertheless, some tension exists between the two systems in this matter. The cause of
this tension may be traced to a misunderstanding of what is meant by the “best evidence”
because this phrase is applied so casually to so many situations that the true meaning of the
doctrine is lost. Or, because the Best Evidence doctrine is not codified in the rules of the
international courts, there may be a mistaken premise that the rationale behind the doctrine is not
relevant. Also, cries in common law countries proclaiming that the Best Evidence rule is dead
may also lead to the confusion. Whatever the cause, the tension may be relieved if the Best

Evidence doctrine is viewed as a policy driven rationale used to determine whether a copy of an
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original document should be admitted in the interests of fairness, rather than a hard and fast rule

that includes or excludes evidence.

A. Issues

The issues raised by the production of copies arise when a copy is introduced as primary
evidence in place of an original. Must the original document always be produced? Can a copy of
a document be an original? Is a document exclusively a written instrument? If not, then what
other forms of documentation may be introduced in copied form? What must be shown to prove
the copy is a true copy of the original? If the evidence is in the form of a copy, does it have less
probative value than if it were an original? These questions are relevant in common law as well
as civil law countries. In the common law countries the answers have been for the most part
codified, and the limitations carved out in case law. The Civil Codes broadly outline an approach
without delving into specifics.

However, a gap is revealed between the two systems when other secondary evidence
(such as oral evidence) about the contents of an original document is introduced when the
original document has already been put into evidence. In common law jurisdictions, the Best
Evidence Doctrine would generally, but not necessarily, exclude the secondary evidence. In civil
law jurisdictions, there would be no bar to the introduction of the secondary evidence.

To provide some context, this problem is illustrated by evidence presented at a Rule
61hearing in Prosecutor v. Raji¢! at the International Criminal Tribunal for the Former

Yugoslavia.? In Raji¢, Mr. Ehsanulla Bajwa, an investigator in the Office of the Prosecutor,

1 1T-95-12-R61, 108 I.L.R. 142, Judgement, 13 September 1996. [Reproduced in the accompanying notebook at
Tab 35.]

2 See generally Rajic, IT-95-12-R61, 108 I.L.R. 142 (The object of a Rule 61 hearing is to merely re-demonstrate
the existence of a prima facie case against the accused before three Judges of a Chamber in open court. It is a public
reminder that an accused is wanted for serious violations of international humanitarian law. The only determination
made by the Trial Chamber is whether reasonable grounds exist for believing that the accused committed the crimes
charged in the indictment. It does not call for a close and technical examination of the Prosecutor’s evidence. As a
result, the Trial Chamber may issue an international arrest warrant that must be complied with by all Member States
of the United Nations).

12



“testified that he had taken the statements of several persons who witnessed the attack on Stupni
Do and orally accounted portions of these statements to the Chamber.”? The written statements
themselves were in the possession of the Chamber.* Judge Sidhwa, in his separate opinion,
asserted that “a scribe who takes down the statement of an eye-witness on behalf of the
Prosecution, by authority given to him, is not a witness to the occurrence” and therefore “cannot
be permitted to give evidence as to what the eye-witnesses of the case told him because his
evidence would be against the best evidence rule”.> Mr. Bajwa’s testimony should have been
restricted to the purpose of authentication of the statements, and should not have allowed as
evidence of what was contained in the documents.® The original written statements were
primary evidence. Mr. Bajwa’s testimony about their contents was secondary evidence, whose
introduction jeopardized the fairness of the proceeding.”

The majority took the position that Mr. Bajwa’s testimony was “relevant to the decision
of the trial chamber only to the extent that it evidences the taking of certain statements.”® The
Trial Chamber assured that it relied solely on the written statements and other evidence, and not
Mr. Bajwa’s testimony about their contents.® Therefore, the issue here was the scope of an
authenticating testimony. While the Trial Chamber asserted that the testimony was merely
authenticating, Judge Sidhwa claimed that the testimony went beyond authentication, and so it

became offensive to the Best Evidence Doctrine.

31d. at 148.

41d.

51d. at 178 (para. 28, separate opinion).
6 1d at 179.

71d.

8 Raji¢, IT-95-12-R61, 108 I.L.R.at 151.

91d.
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B. Conclusions

The conflict should be resolved by a focus on fairness
Judge Sidhwa’s opinion has been criticized by ICTR commentator John R.W.D. Jones as

not reflecting what the best evidence rule provides.!® According to Jones, the best evidence rule
“stipulates that, to prove the contents of a writing, the original writing must be produced rather
than a copy or other evidence of its contents such as an oral report (emphasis added).”!!
Looking at Jones’ definition of the rule, it is clear that Judge Sidhwa got it right, and Jones’
criticism is unsubstantiated. Under the rule, secondary evidence, including oral testimony about
the contents of a document, is only admitted if the primary evidence cannot be produced.!? In
Raji¢, the primary evidence had been produced. Hence, Judge Sidhwa is justified in his concern
that the introduction of secondary evidence in Rajic was unfair. The aim of the International
Tribunals is to act in accordance with international standards of fair trial and due process.

Needless inclusion of redundant secondary evidence challenges the notion of fairness.

The concerns addressed by the Best Evidence Doctrine are actual; non adherence could
jeopardize judicial integrity

The Best Evidence Doctrine, although not codified in the rules of the Rwanda tribunal
and rarely applied in the information age, can still serve to ensure the judicial integrity of the

tribunal. In the Raji¢ case, the dispute concerned oral testimony introduced as secondary

10 John R.W.D. Jones, The Practice of the International Criminal Tribunals for the Former Yugoslavia and
Rwanda (2nd ed., Transnational Publishers 2000), 419. [Reproduced in the accompanying notebook at Tab 80.]

11 /1d.

12 1d.

14



evidence when the primary evidence (the writing) had already been produced. It is also
important that Bajwa’s testimony was made during a preliminary proceeding to establish a prima
facie case. The evidentiary standard should not be lowered at a preliminary proceeding, and
subsequently raised again at trial. Secondary evidence should not be allowed if there is primary
evidence available; it should not be admitted because it damages the integrity of the proceedings.
The principle of the Best Evidence Doctrine should be honored because it would serve the
Tribunal well in its effort to set an exemplary standard for similar proceedings before national

courts.

The Best Evidence Doctrine should not be eulogized, but should be used as a guide in the
judge’s determination in the probative value of copies of documents.

Jones’ assertion that the Best Evidence Doctrine is so rarely applied in England that it is
“virtually extinct” is an obituary that is needlessly premature.!3 The United States’ version of
the doctrine will illustrate that although the common law rule has been made almost obsolete, the
rule is an important source for other rules of evidence. In the case of the Federal Rules, the
exceptions to the rule make up the bulk of the regulation. Ultimately, even in the United States
the admission of secondary evidence is determined by the judge based on its probative value.
This is in common with the courts of the civil law countries, the common law countries, and the
international courts. The rationales laid out in the American rules serve as a roadmap for any

judge in any court when confronted with a question of secondary evidence.

II.  Factual background: The Best Evidence Doctrine
The Best Evidence doctrine demands the production of a writing at trial when the
purpose is to prove the contents of the writing. The name ‘best evidence’ is misleading, because

it suggests that it applies to all types of evidence. A more precise and appropriate name would be

13 1d.
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the “original document rule,” as it has sometimes been called.!# Historically, the phrase “best
evidence” can be traced to England case law from the late 1600’s. It was recognized in the
eighteenth century as “the rule of evidence that is the best evidence that the circumstances of the
case will allow must be given.”!> Traditionally, the phrase has been liberally used as a blanket
term for various rules. But, the most widely used application of the phrase was in the rule that “a
document must be proved by the production of the document itself, in preference to evidence
about the document.” 16

At common law, the strict rule required that when the contents of a writing are being
proven, the original writing must be offered or its unavailability accounted for. The harsh effect
of the rule was to preclude proof of the terms of a writing not only by testimony but also by a
copy unless the original was shown to be unavailable to the party seeking to prove its contents
through no fault of their own.!7 The rule addresses several important policy considerations. First,
the written word has traditionally been regarded as having special sanctity in law, justifying
more stringent proof requirements.!8 Second, “when the contents of a writing are in issue, any
evidence other than the writing itself is distinctly inferior. Language is complex, and the slightest

variation in wording can have enormous significance in determining the outcome of a legal

14 Christopher B. Mueller & Laird C. Kirkpatrick, Evidence at § 10.1, 1191 (2nd Ed., Aspen Publishers Inc. 1995),
[Reproduced in the accompanying notebook at Tab 86.]

15 4 Wigmore, Evidence at § 1173, 398-99 (Chadbourn rev. 1972) [Reproduced in the accompanying notebook at
Tab 90.]

16 1d. at 400.

17 Edward W. Cleary & John W. Strong, The Best Evidence Rule: An Evaluation in Context, 51 lowa L.Rev. 825,
827 (1966) [Reproduced in the accompanying notebook at Tab 94.]

18 Mueller & Kirkpatrick, Evidence at § 10.1, 1191 [Reproduced in the accompanying notebook at Tab ].
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dispute.”!9 Third, before the advent of the photocopy machine, copies of writings were viewed
with suspicion. The rule was a clear safeguard against forgeries.20 Fourth, production of the
original document assures completeness and prevents any part of the document from being
presented out of context.2! Finally, examination of the original sometimes helps to resolve
disputes regarding authenticity and claimed alteration.22

The modern rule recognizes the reliability of copies made by today’s technology, and so
machine made copies are generally admissible.2> The remaining focus of the Doctrine today is
no longer on copies of documents, but on oral testimony and other forms of evidence used to
prove the contents of a document.2* The distinction between the “best evidence” that is first
required, and the inferior evidence that is allowed when the “best” can not be produced came to
be designated as primary and secondary evidence. This classification has become somewhat
obsolete in a technical sense,?> but still serves as a guideline to be given to the weight of the

evidence by the factfinder.

Today, critics argue that the phrase “best evidence” should be abandoned altogether, and
the independent rules governing production of documents, production of attesting witnesses, and

the like stand on their own.2¢ Obsolescence is further supported by the expanded discovery

19 Id.

20 John William Strong, McCormick on Evidence at § 231, 62 (4th ed., West Publishing Co. 1992) [Reproduced in
the accompanying notebook at Tab 82.]

21 Mueller & Kirkpatrick, Evidence at § 10.1, 1192. [Reproduced in the accompanying notebook at Tab 86.]
22 1d. at 1191-2.

23 1d. at 1191.

24 1d.

25 4 Wigmore, Evidence at § 1173, 401 [Reproduced in the accompanying notebook at Tab 90.]

26 Id. at 401.
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procedures that allow parties to inspect documents for accuracy before trial.2” However, it has
been argued that the Best Evidence Doctrine does offer some minimal protection against
inaccurate or fraudulent presentations and against attempts to present evidence out of context.28
Thus, the Best Evidence Doctrine still serves to ensure a fair and accurate trial when the contents

of documents are at issue.

III. Legal analysis

A. Production of Documents in the International Criminal Tribunals

The rules for admitting evidence in the Nuremberg charter and the supplemented Rules of
Procedure gave the Nuremberg Tribunal and the subsequent Control Council Law no. 10
Tribunals wide discretion.2? There was no rule specifically crafted to address the question of the
admissibility of copied documents.3? Rather, the Tribunals adopted an approach that admitted
all relevant evidence, and then determined its weight. In the Flick Case, a carbon copy of a letter
was submitted, which mentioned an enclosure sent in the same envelope.3! The enclosure was
not produced.3? The question for Judge Sears, raised as an objection by the defense, was

whether the copy of the letter was admissible, because it was only partially complete without the

27 Mueller & Kirkpatrick, Evidence at § 10.1, 1192 [Reproduced in the accompanying notebook at Tab 86.]
28 Cleary & Strong, supra note 16, at 847-8 [Reproduced in the accompanying notebook at Tab 94.]

29 Virginia Morris & Michael P. Scharf, The International Criminal Tribunal for Rwanda vol. 1, 409 (Transnational
Publishers 1998). [Reproduced in the accompanying notebook at Tab 85.]

30 Rules of Procedure, 1 Trials of the Major War Criminals Before the International Military Tribunal 19 (1947),
reprinted in Morris & Scharf. The International Criminal Tribunal for Rwanda vol. 11 [Reproduced in the
accompanying notebook at Tab 15.]

31 See Flick Case - Discussion of and Ruling Upon a Defense Objection to the Admissibility of a Carbon Copy of a

letter by Defendant Weiss Which Did Not Contain the Enclosure Mentioned in the Letter, Trials of War Criminals
Before the Nuernberg Military Tribunals, Vol.XV, at 654 [Reproduced in the accompanying notebook at Tab 22.]
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enclosure it referred to.33 The prosecution argued that the missing enclosure should not be a bar
to the admission of the letter, and the weight of the evidence should be determined by the

court.3* Judge Sears ruled in favor of the prosecution.33

In the Hostage Case, a photostatic copy of a typewritten order was submitted by the
prosecution.?® Over the objection of the defense, Judge Wennerstrum said “[t]he Court is
conscious of the fact that this apparantly is a copy, but as has been indicated in previous rulings,
it will be taken for such probative value as the Court may deem it entitled to.”37 The objection
was overruled.?® In the same case, a photostatic copy of an unsigned, unauthenticated letter was
submitted.’® It was not clear if the letter had ever been mailed.*® The Tribunal reserved
judgment on the admissibility of the document.*! In the Einsatzgruppen Case,*? the Tribunal

permitted the prosecution to submit photocopies of relevant documents extracted from a larger

321d.

331d.

34 Id. at 655.

351d.

36 See The Hostage Case - Admission Over Defense Objection of Two Unsigned Captured Documents With
Observations by the Tribunal Concerning Their Probative Value, Trials of War Criminals Before the Neurnberg
Military Tribunals, Vol.XV. at 656 [Reproduced in the accompanying notebook at Tab 63.]

371d.

38 1d.

39 Id. at 657.

40 Id. at 658.

41 Id. at 659.

42 See Einsatzgruppen Case - Prosecution Statement Concerning Proposed Practice in Offering Lengthy
Documents Containing Both Relevant and Irrelevant Parts, And Discussion Following an Error Discovered After a

Defense Objection, Trials of War Criminals Before the Nuernberg Military Tribunals Under Control Council 10,
Vol.XV, 660 (1947). [Reproduced in the accompanying notebook at Tab 21.]
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volume on the condition that the defense counsel have full access to the complete document.*3
In the same case, a request to submit photocopies of missing pages of a book was approved. The
original pages were removed for translation purposes, and their copies were permitted to be
added to the original document.** The holdings suggest that introduction of copies was
permissible if they the requirements of “foundation, authenticity, and correctness” were
satisfied.®

The Tokyo War Crimes Tribunal operated in a similar fashion. The Charter for the
International Military Tribunal for the Far East contained liberal rules for the admission of
documents.*¢ Article 13 read: “[t]he Tribunal shall not be bound by technical rules of evidence.
It shall adopt and apply to the greatest possible extent expeditious and non-technical procedure,
and shall admit any evidence which it deems to have probative value . . . .”47 Concerning
specific evidence, the Article provided that a copy of a document or other secondary evidence of
its contents, if the original is not immediately available, may be admitted.*® One justification for
the omission of almost all procedural rules was that they were not necessary for judges well

trained in the law, as the rules were designed to protect juries untrained in the law.

43 1d.

44 Id. at 661.

45 The Hostage Case - Admission Over Defense Objection of Two Unsigned Captured Documents With
Observations by the Tribunal Concerning Their Probative Value, Trials of War Criminals Before the Neurnberg

Military Tribunals, Vol.XV, 660. [Reproduced in the accompanying notebook at Tab 63.]

46 Charter for the International Military Tribunal for the Far East (1946), reprinted in Morris & Scharf. The
International Criminal Tribunal for Rwanda vol. 11, 485. [Reproduced in the accompanying notebook at Tab 3.]

47 Id.
48 Id.

49 Richard H. Minear, Victor’s Justice (University of Michigan Center for Japanese Studies 2001), 119.
[Reproduced in the accompanying notebook at Tab 83.]
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However, based on its performance, the Tribunal has been criticized in that the trust in
the unbiased expertise of the judges may have been misplaced.>? In the matter of the

admissibility and probative value of secondary evidence:

[w]here an affidavit was introduced referring to documents which had been
burned, the president was quite arbitrary in his reception of such an
affidavit, indicating that the documents would not have been burned if
they had been favorable to the defense, and indicating that it would be
very difficult for the defense to supply an affidavit which would satisfy
him.>!

Thus, at its worst, the rules of evidence operated to aid the prosecution and impede the defense.>2
However, there are no grounds to assume that the verdicts (7 sentenced to death, 16 imprisoned
for life, and twenty years and seven years to the remaining 2) would have come out differently if
there had been procedural rules for the production of documents.33 But, there is also an
argument that the Tribunal deprived the accused of the procedural safeguards built into common

law practice to insure a fair trial.>
The International Criminal Tribunal for the Former Yugoslavia (ICTY) also did not draft

detailed rules of evidence.’> In a report submitted by the Special Task Force of the American
Bar Association, it was recognized that the Nuremberg and Tokyo Tribunals had been subject to

criticism and was concerned that absent adequate guidelines, the new Tribunal would adopt rules

50 1d.

51 John Alan Appleman, Military Tribunals and International Crimes (Greenwood Press 1954 ), 252. [Reproduced
in the accompanying notebook at Tab 75.]

52 Richard H. Minear, Victor’s Justice at 123. [Reproduced in the accompanying notebook at Tab 83.]

531d.

54 Id.

55 M. Cherif Bassiouni with the collaboration of Peter Manikas, The Law of the International Criminal Tribunal for

the Former Yugoslavia, 950 (Transnational Publishers 1996). [Reproduced in the accompanying notebook at Tab
77.]

21



that did not fully protect the rights of the accused.’® The President of the Yugoslavia Tribunal,
Judge Antonio Cassese, stated: “we have not laid down technical rules for the admissibility of
evidence . . . . [T]his Tribunal does not need to shackle itself to restrictive rules rules which have
developed out of the ancient trial by jury system . . .. We as judges, will be solely responsible
for weighing the probative value of the evidence before us.”>7 Professor Cherif Bassiouni
correctly predicted that: “[a]lthough this avoids rigidity, it can also lead to a degree of
uncertainty regarding the admissibility of some evidence. Issues regarding the authenticity of
documents . . . might well emerge despite the authorization, contained in Rule 89(E) to request
verification of authenticity.”>8

Although the judges of the International Criminal Tribunal for Rwanda were entrusted
with creating more elaborate rules of procedure and evidence to encompass the entire judicial
process, the judges adopted essentially the same rules of evidence crafted by the ICTY.>® The
few differences did not include more specific rules for the production of documentary

originals.® The rules state only that the Chamber may admit any relevant evidence which it

56 Report of the American Bar Association Task Force of the ABA Section of International Law and Practice on the
International Tribunal to Adjudicate War Crimes Committed in the Former Yugoslavia, U.N. Doc. IT/INF.6/Rev.2,
(1994). [Reproduced in the accompanying notebook at Tab 75.]

57 Statement by the President of the International Tribunal, Judge Anthony Cassese, Summary of the Rules of
Procedure and Evidence of the International Criminal Tribunal for the Former Yugoslavia, UN. Doc. IT/29
(1994), reprinted in Virginia Morris & Michael P. Scharf, An Insider’s Guide to the International Criminal
Tribunal for the Former Yugoslavia: A Documentary History and Analysis vol. 2 (Transnational Publishers 1998).
[Reproduced in the accompanying notebook at Tab 108.]

58 Bassiouni, The Law of the International Criminal Tribunal for the Former Yugoslavia at 950.

59 Morris & Scharf, The International Criminal Tribunal for Rwanda vol. 1 at 412, 418. [Reproduced in the
accompanying notebook at Tab 85.]

60 International Criminal Tribunal for Rwanda, Rules of Procedure and Evidence, U.N. Doc. ITR/3/REV.1 (1995)
reprinted in Morris & Scharf, The International Criminal Tribunal for Rwanda vol. 1. [Reproduced in the
accompanying notebook at Tab 13.]
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deems to have probative value, and that the Chamber may request authentication.®!
Nevertheless, the proceedings must be conducted in accordance with international standards of
fair trial and due process, and set an exemplary standard for similar proceedings before national

courts or a permanent international criminal court.%2

B. The Best Evidence Doctrine as applied in the United States

In the United States, federal evidence law is governed by the Federal Rules of Evidence
(FRE). The FRE apply to both civil and criminal cases. Many states have adopted the federal
rules as their own, thereby synchronizing federal and state procedures. FRE 1001-1008 contain
the most detailed and precisely crafted rules governing the production of documents of any
common law country. This may lead to the assumption that they are restrictive and exclusionary,
but that would be unwarranted. In the FRE, the Best Evidence doctrine has been codified in
Article X, Rule 1002.93 This is no longer the restrictive Best Evidence Doctrine from common
law; it is a basis from which, through a number of exceptions, evidence may be produced to be

ultimately judged on its probative value.%*

L The requirement of the original
FRE 1002 states that “[t]o prove the content of a writing, recording, or photograph, the

original writing, recording, or photograph is required, except as otherwise provided in these rules

61 Morris & Scharf, The International Criminal Tribunal for Rwanda vol. I at 418.
62 1d. at 412.

63 Fed R. Evid.1002 (reprinted in Mueller & Kirkpatrick, Federal Rules of Evidence (Aspen Publishers Inc. 2001).
[Reproduced in the accompanying notebook at Tab 11.]

64 For a helpful diagram of the Best Evidence Doctrine, see Paul W. Grimm & Matthew G. Hjortsberg,

Fundamentals of Trial Evidence: State and Federal - Best Evidence Rule (The Maryland Institute for Continuing
Professional Education of Lawyers, Inc. 1997). [Reproduced in the accompanying notebook at Tab 99.]
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or by Act of Congress.”® Rule 1002 alters the common law doctrine in two ways. First, the rule
is not restricted to writings, but extends to recordings and photographs. Second, the doctrine is
made to be less harsh by the addition of exceptions, namely the admissibility of duplicates or
copies in Rule 1003. The Advisory Committee notes (which serve as the legislative history of the
FRE) state that “[p]resent day techniques have expanded methods of storing data, yet the
essential form that the information ultimately assumes for useable purposes is words and
figures.”®¢ The central concept of Rule 1002 is “proof of content.”®’ Substantive law may
require proof of the content of a writing, recording, or photograph where its content is
controlling in the case®® or is an element of the charge.®® FRE 1002 does not apply to matters
other than to prove the contents of a writing, recording or photograph. “If the testimony
identifying the writing requires revelation of critical content, the concerns underlying the Best
Evidence doctrine come into play and require that the writing be produced or its unavailability

shown.”70

2. The definitions provided in FRE 1001 give the Best Evidence Rule a wide scope.

FRE Rule 1001 provides the definitions applicable to the rules governing Article X.

65 Fed R. Evid.1002.

66 Fed. R. Evid., Advisory Committee Notes, reproduced in Christopher B. Mueller & Laird C. Kirkpatrick, Federal
Rules of Evidence, 276 (Aspen Publishers Inc. 2001). [Reproduced in the accompanying notebook at Tab 11.]

67 Mueller & Kirkpatrick, Evidence at § 10.6, 1207 [Reproduced in the accompanying notebook at Tab 86.]

68 Id.,See, c.f., Shipley v. Commissioner, 572 F.2d 212, 213-214 (9th Cir. 1977) (Internal Revenue Code §7502(a)
deems a postmark on an envelope to be proof of the date of delivery) [Reproduced in the accompanying notebook at
Tab 58.]

69 Mueller & Kirkpatrick, Evidence at § 10.6, 1207.

70 Id. at § 10.6, 1208.
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a. A “writing” is anything that memorializes letters and numbers.

“Writings’ and ‘recordings’ consist of letters, words, or numbers, or their equivalent, set
down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse,
mechanical or electronic recording, or other form of data compilation.””! Thus, the concept of a
writing is broadly interpreted, reaching anything that contains or memorializes letters or
numbers.”? A “photograph” is any still or moving visual image, such as photographs on paper,
X-ray film, videotapes, motion pictures, as well as digitally recorded images.”> The inclusion of
computer output greatly expands the scope of the rule.” This reflects the international
acceptance of electronic data as legally legitimate evidence. For example, in commercial law the
European Commission has adopted the UNCITRAL Model Law.”> It states that where a rule of
law requires an original, a data message satisfies that rule if there is adequate assurance to its

integrity and if it is capable of being displayed to the person to whom it is to be presented.”®

71 Fed. R. Evid 1001. [Reproduced in the accompanying notebook at Tab 11.]

72 See United States v. Duffy, 454 F.2d 809 (5th Cir. 1972) (applicability of the Best Evidence Rule to inscribed
chattels) [Reproduced in the accompanying notebook at Tab 66.]; see also Seiler v. Lucasfilm Ltd., 808 F.2d 1316
(9th Cir. 1986) (Best Evidence rule applies to drawings) [Reproduced in the accompanying notebook at Tab 57.];
accord People v. King, 225 P.2d 950 (1950) [Reproduced in the accompanying notebook at Tab 34.]; see also
Forrester v. State, 167 A.2d 878 (1961) (tape recordings). [Reproduced in the accompanying notebook at Tab 23.]

73 See generally Pierre R. Paradis, The Celluloid Witness, 37 U. Colo. Rev. 235 (1965) [Reproduced in the
accompanying notebook at Tab 106.]; John E. Mouser & James T. Philbin, Photographic Evidence - Is There a
Recognized Basis for Admissibility?, 8 Hastings L.J. 310 (1957) [Reproduced in the accompanying notebook at Tab
107.]; John E. Theuman, Admissibility in Evidence of Aerial Photographs, 85 A.L.R. 5th 671 (2001). [Reproduced
in the accompanying notebook at Tab 109.]

74 See generally William A. Fenwick & Gordon K. Davidson, Admissibility of Computerized Business Records, 14
Am. Jur. Proof of Facts 2d 173 (1977). [Reproduced in the accompanying notebook at Tab 97.]

75 Cf. Kevin J. Kotch, Comment, Addressing the Legal Problems of International Electronic Data Interchange: The
Use of Computer Records as Evidence in Different Legal Systems, 6 Temp. Int’l & Comp. L.J. 451 (1992).
[Reproduced in the accompanying notebook at Tab 103.].

76 See Richard Hill & Ian Walden, The Draft UNCITRAL Model Law for Electronic Commerce: Issues and
Solutions, The Computer Lawyer (March 1996) (available at <http://www.batnet.com/oikoumene/arbunc.html>).
[Reproduced in the accompanying notebook at Tab 98.]
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b. An “original”’is determined by what the document is intended to prove.

The basic foundation of the rule for documentary originals is that the terms of a writing,
when material, must be proved by producing the written text and not by offering testimony about
it.77 It is generally assumed that what is to be produced is the “original document,” and not a
copy.’”® However, “original” is a relative term. It does not strictly mean a document that was
initially created and was used to copy from.” “Original” means a document whose contents are
to be proved at trial.80 Therefore, for the purposes of the rule for documentary originals, the
document at issue may very well be an original creation in time, or a later copy of an original in
time.?! Thus, whether or not the document produced was created before of after another, or was
copied from another is immaterial. To be deemed an original, the only question asked is whether
the document produced is the very document whose contents are to be proved at the hearing.82

Under Rule 1001(3), “[a]n ‘original’ of a writing or recording is the writing or recording
itself or any counterpart intended to have the same effect by a person executing or issuing it. An
‘original’ of a photograph includes the negative or any print therefrom. If data are stored in a
computer or similar device, any printout or other output readable by sight, shown to reflect the
data accurately, is an ‘original.””’®3 Under the rule, originals can be letters, telegrams,
photographs, computer output, and multiple originals, if their contents seek to be proved.

This distinction is important in relation to letters and other correspondance. “If a letter is

offered to prove notice, or knowledge of the recipient, the delivered writing is the original. If the

77 4 Wigmore, Evidence at § 1232, 547-8 [Reproduced in the accompanying notebook at Tab 90.]

78 Id.

79 Mueller & Kirkpatrick, Evidence at § 10.4, 1197 [Reproduced in the accompanying notebook at Tab 86.]
80 4 Wigmore, Evidence at § 1232, 547-8. [Reproduced in the accompanying notebook at Tab 90.]

81 Mueller & Kirkpatrick, Evidence at § 10.4, 1197-8.

82 4 Wigmore, Evidence, § 1232 at 547-8.

83 Fed. R. Evid. 1001(3) [Reproduced in the accompanying notebook at Tab 11.]
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letter is offered to prove the state of mind of the author, the author’s retained copy is the

original.8* The retained file copy is a duplicate to prove the content of the letter actually

received, and the letter received is a duplicate when proving the contents of the file.”8>

Therefore, the definition of a particular document can shift according to what the content is to

prove.

C. A “duplicate” is a machine-made copy that may be produced without accounting for the
whereabouts of the original, unless there is a question as to its authenticity.

A duplicate is admissible to the same extent as an original under FRE 1003, but only if it
conforms with the definition of “duplicate” provided in FRE Rule 1001(4): “A ‘duplicate’ is a
counterpart produced by the same impression as the original, or from the same matrix, or by
means of photography, including enlargements and miniatures, or by mechanical or electronic
re-recording, or by chemical reproduction, or by other equivalent technique which accurately
reproduces the original.”8¢ Thus, FRE 1003 recognizes the dependability and accuracy of
modern copying machines, and permits the products of such technology to be introduced without
needing to make excuses for the nonproduction of the original under FRE 1004.37

The scope of FRE 1001(1) reaches copies of recordings,®® photographs, videotapes,
radio broadcasts, newspapers, and any other medium that can be mechanically or digitally

reproduced. However, FRE 1003 contains a proviso that permits exclusion of duplicates when a

84 Mueller & Kirkpatrick, Evidence, § 10.4 at 1198.

851d. at § 10.4, 1198.

86 Fed. R. Evid. 1001(3) at 279. [Reproduced in the accompanying notebook at Tab 11.]. See generally D.E.
Buckner, Photographic Representation or Photostat of Writing as Primary or Secondary Evidence Within Best
Evidence Rule, 76 A.LL.R.2d 1356 (1961). [Reproduced in the accompanying notebook at Tab 92.]

87 Mueller & Kirkpatrick, Evidence at § 10.4, 1198. [Reproduced in the accompanying notebook at Tab 86.]

88 See generally Daniel E. Feld, Admissibility in Evidence of Sound Recording as Affected by Hearsay and Best
Evidence Rules, 58 A.L.R. 3d 598 (1974). [Reproduced in the accompanying notebook at Tab 96.]
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genuine question arises over “the authenticity of the original,” and when it would be unfair to

admit the duplicate in place of the original under the circumstances.®

3. Production of Documentary Originals Excused
a. Unavailability of the original

The essential principle of primary evidence is that it is to be procured and offered if it can
be had. *° The idea is “that a certain kind of evidence is to be used if it is available. If it is not
available, then it is not insisted upon.”®! FRE 1004 lists the exceptions where production of an
original is not required, thus allowing other evidence of the contents of a writing, recording, or
photograph to be admissible in lieu of the original without question.??

FRE1004(1) states that other evidence is admissible if “[a]ll originals are lost or have
been destroyed, unless the proponent lost or destroyed them in bad faith.”? The rule combines
two reasons for the unavailability of an original document: destruction and loss. Destruction
indicates that the documentary evidence no longer exists.** Loss signifies that the document
cannot be found through discovery.®> Both reasons lead to the same inquiry of whether the

search for the documentary evidence has been sufficient.?

89 See United States v. Garmany, 762 F.2d 929 (11th cir. 1985), cert. denied 474 U.S. 1062 (photocopy admissible
as duplicate where opponent provided no basis for claim of unfairness). [Reproduced in the accompanying notebook
at Tab 67.]

90 4 Wigmore, Evidence at § 1192, 435 [Reproduced in the accompanying notebook at Tab 90.]

91 Id. at 436.

92 See Jack L. Litwin, Foundation for Admission of Secondary Evidence, 35 Am. Jur. Proof of Facts 2d 147 (1983)
(focusing on the requirements for laying a proper foundation to submit secondary evidence). [Reproduced in the
accompanying notebook at Tab 105.]

93 Fed. R. Evid. 1004(1). [Reproduced in the accompanying notebook at Tab 11.]

94 See 29A Am Jur 2d, Best and Secondary Evidence § 1055 [Reproduced in the accompanying notebook at Tab
110.]

95 4 Wigmore, Evidence at § 1194(1), 439.

96 1d.
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The courts have not crafted a universal test to decide whether a search for a document
was sufficient.?7 Rather, the inquiry depends on the specific facts of each case.”® Thus, the
general inquiry focuses on whether the search was made with “such diligence as was reasonable
upon all the facts of the case in hand.”® In other words, the party proving the document must
have used all reasonable means to obtain the original document.!% Sometimes statements are
made that attempt to craft a more specific test, such as: the search must be made where the
document was last known to be, or that the last custodian of the document must be deposed.!0!
However, the general inquiry is the accepted standard.'92 The inquiry is left entirely to the trial
court’s discretion, and great deference is accorded to the trial judge’s determination of the

sufficiency of the search.103

b. Carbon copies

97 Id. at 440.

98 McCormick on Evidence at §237, 77 (“It is believed, however, that these statements are best considered as
general guides or cautions, rather than strict and unvarying rules”). [Reproduced in the accompanying notebook at
Tab 82.]

99 Id.
100 /d.
101 4 Wigmore, Evidence § 1194(1) at 444.[Reproduced in the accompanying notebook at Tab 90.]

102 McCormick on Evidence at § 237, 77 (“The only general requirement . . . should be that all reasonable avenues
of search should be explored to the extent that reasonable diligence under the circumstances would dictate™)
[Reproduced in the accompanying notebook at Tab 82.]

103 See Sylvania Electric Products v. Flanagan, 352 F.2d 1005 (1st Cir. 1965) (each case of loss to be determined
on its own circumstances, however, foundation insufficient where proponent never denied records were inconsistent
and in fact testified he had some at home) [Reproduced in the accompanying notebook at Tab 62.]; see generally
Robin C. Larner, Federal Rules of Evidence: Admissibility Pursuant to Rule 1004(1) of Other Evidence of Contents
of a Writing, Recording, or Photograph, Where Originals Were Allegedly Lost or Destroyed, 83 A.L.R. Fed. 554
(1987). [Reproduced in the accompanying notebook at Tab 104.]
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In cases of carbon copies made with typewriters, in which the paper is stationary and
several copies are made at once through several sheets of carbon, the case is mofé4difficult.
With respect to carbon copies, two methods of approach have developed. The first is that a
carbon copy may be regarded as a primary duplicate original. In this case, no explanation for the
failure to produce the ribbon or first copy needs to be rfad€he second approach does not
regard carbon copies as duplicate originals, but as mere secondary evidence. In that case, the
laying of a foundation for the admission of a calpye to the unavailability of the original are

applicabletos

C. Illegible documents
An original document that has become illegible because of tearing, fading, or other some
other kind of damage, is considered lost. Prodaathay be required to prove any part that is

still legible, or to prove that it is indeed illegiBi&.

4. Kinds of evidence admissible in proving loss

a. Circumstantial evidence

1044 Wigmore Evidence at § 1234 (3), 558.

105 See United States v. Manton, 107 F2d 834gert denied 309 US 664 (1938) (While there is some conflict in the
decisions, the better rule is that so-called originals and carbon copies are duplicate originals . . . .)[Reproduced in
the accompanying notebook at Tab 6Bdpple v. Hauke, 167 NE 1 (1929) (admissiity of a carbon copy of a
statement made by the accused dfterarrest was upheld). [Reproduéedhe accompanying notebook at Tab 33.]

106 SeeQ’Shea v. United States, 93 F.2d 169 (1937). [Reproduced in the accompanying notebook at Tab 32.] For a
complete report on U.S. case law considering questitetingeto the admissibility irevidence of carbon copies,

see M.C. Dransfield,Carbon Copies of Letters or Other Written Instruments as Evidence, 65 A.L.R. 2d 342 (2001).
[Reproduced in the accompanying notebook at Tab 95.]

107 4 Wigmore Evidence at 8 1229 (10), 535. [Reproduced in #eeompanying notebook at Tab 90.] In cases

where no copies exist of a document that has been partially destroyed by fire or intense heat, photographs of the
restored fragment may be admitted iatadence along with expert testimonytaghe meaning and nature of the
documentSee Lawrence H. Davis et alCharred Documents, 16 Am. Jur. Proof of Facts 665 (1965). [Reproduced

in the accompanying notebook at Tab 91.]
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4. Kinds of evidence admissible in proving loss
a. Circumstantial evidence

Circumstantial evidence is admissible in proving the loss of an original document
because the evidence of the loss can usually be reduced to the circumstance that a document after
a diligent search has not been found. If the circumstances are that the court can raise a
presumption of loss, as a matter of law, then that is sufficient to establish the loss. Loss of papers
presumed from lapse of time is a circumstance often availed of.1%8 Proof of loss may also be

made by the opponent’s admission or a record of judgment in a former proceeding.!%?

b. Intentional destruction by proponent himself

If the party that seeks to prove a document had himself intentionally destroyed it, with
the purpose of preventing its production, then the general rule is that he may not evidence its
contents in any other way. Any evidence of its contents that the proponent might offer would be

regarded as false or misleading.!1?

5. Other accepted reasons for non-production
a. Unavailable by judicial means

Under FRE 1004(2), production of an original document is excused if the original cannot
be obtained by any available judicial process or procedure. When originals are in the possession

of non-parties, inability to procure the documents by judicial process is a sufficient explanation

108 4 Wigmore, Evidence at § 1196(1), 451. [Reproduced in the accompanying notebook at Tab 90.]

109 1d.

110 McCormick on Evidence at § 237, 78 [Reproduced in the accompanying notebook at Tab 82.]; see McDonald v.
United States, 89 F.2d 128 (8th Cir. 1937) (government not precluded in kidnapping case from giving evidence of

numbers on ransom bills by fact that subordinate official had improvidently had the ransom bills destroyed).
[Reproduced in the accompanying notebook at Tab 26.]
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of non-production. In such a case, through a subpoena duces tecum,!!! copies attatched to

deposition transcripts are allowable in lieu of the originals.!!2

b. Under control of opposing party

FRE 1004(3) establishes a procedure that permits the use of copies when the writing,
recording, or photograph is under the control of the opposing party, and that party has been put
on notice of the party’s intent to prove the contents at the hearing.!!3 “The exception applies
only if (1) reasonable notice was given; (2) the adverse party was in possession or control of the
original at the time of notice; and (3) the party does not produce the original at the hearing.”!14
If that party does not produce the original at the hearing, then the party seeking to prove the
document is allowed to introduce other copies to do so. The party upon whom the request is
made is free to prevent the introduction of secondary evidence by producing the original.!'> The
procedure is not the same as a request for production; it does not compel the party to produce,

but only gives the party the opportunity to offer the original.!!¢ The rule does not require

111 Cleary & Strong, supra note 15, at 832. [Reproduced in the accompanying notebook at Tab 94.]

112 Fed. R. Evid 1004, Advisory Committee Notes reproduced in Mueller & Kirkpatrick, Federal Rules of Evidence
at 281 [Reproduced in the accompanying notebook at Tab 11.]; see Viereck v. United States, 139 F.2d 847, 850
(D.C. Cir. 1944) (“It is hard for even a fertile imagination to conjure up so futile a gesture under the circumstances,
as a demand by the United States upon Germany for the production of these letters.”). [Reproduced in the
accompanying notebook at Tab 72.]

113 McCormick on Evidence at § 239, 80.

114 Mueller & Kirkpatrick, Evidence at § 10.13, 1226 [Reproduced in the accompanying notebook at Tab 86.]; see
United States v. Marcantoni, 590 F.2d 1324, 1330 (5th Cir. 1979) (in counterfeiting prosecution, defendants were
“put on notice” that serial numbers of alleged counterfeit bills “would be subject of proof” at trial), cert. denied, 441
U.S. 937. [Reproduced in the accompanying notebook at Tab 69.]

115 Fed. R. Evid 1005, Advisory Committee Notes reproduced in Mueller & Kirkpatrick, Federal Rules of Evidence
at 282. [Reproduced in the accompanying notebook at Tab 11.]

116 Id.
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showing of an inability to obtain the original through discovery.!!” FRE 1004(3) applies to
criminal defendants as much as to civil litigants, with the caveat that in a criminal case a

constitutional error can occur if the jury is made aware that notice was given.!!8

C. Collateral matters

Under FRE 1004(4), it is unnecessary to introduce originals concerning collateral matters
that are not central to the critical issues in the case. This “escape clause”!? states that if the
writing, recording, or photograph is not closely related to a controlling issue, then “no good
purpose is served by production of the original.”’20 FRE 1004(4) serves to prevent a rigid
application of the Best Evidence Doctrine to matters removed from the central issue of the

case,!2! and also furthers trial efficiency.!22

d. Irremovable judicial / official documents

117 Mueller & Kirkpatrick, Evidence at § 10.13, 1226.
118 Id. at 1227.
119 Id.

120 Fed. R. Evid 1004, Advisory Committee Notes reproduced in Mueller & Kirkpatrick, Federal Rules of Evidence
at 282.

121 See Jackson v. Crews, 873 F.2d 1105, 1110 (8th Cir. 1989) (testimony about flyer that described Jackson’s
arrest and asked for eyewitnesses did not violate FRE 1002; Jackson “was attempting to show how the witness
learned of the case and came to testify”” and even if he had been trying to prove the content of the flyer, “he would
have been exempted from producing the flyer because the issue was collateral to the principal issue in the trial”).
[Reproduced in the accompanying notebook at Tab 24.]

122 Mueller & Kirkpatrick, Evidence at § 10.14, 1227 [Reproduced in the accompanying notebook at Tab 86.]; see

generally Janet Boeth Jones, Admissibility of Duplicates Under Rules 1001(4) and 1003 of Federal Rules of
Evidence, 72 A.L.R. Fed. 732 (2001). [Reproduced in the accompanying notebook at Tab 102.]
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The general rule on the production original judicial records and official documents is that
the documents may be proved without production.!23 FRE 1005 states that “[t]he contents of an
official record, or of a document authorized to be recorded or filed and actually recorded or filed,
including data compilations in any form, if otherwise admissible, may be proved by copy,
certified as correct in accordance with rule 902124 or testified to be correct by a witness who has
compared it with the original.”125 The scope of the rule includes all public records (local, state,

and federal),'2¢ and also filed and recorded documents (deeds, mortgages, etc.)!2’

The most common method of proof is by obtaining a certified copy under Rule 902, to
which is attached a certificate of authenticity with the appropriate seal and signature of the

custodian of records or another appropriate person.!28 The certificate must assert that the copy is

123 4 Wigmore, Evidence at §1215 (5), 496 [Reproduced in the accompanying notebook at Tab 90.]

124 Fed. R. Evid. 902 (FRE 902 states that extrinsic evidence of authenticity as a condition precedent to
admissibility is not required with respect to certified copies of public records). [Reproduced in the accompanying
notebook at Tab 10.] For a discussion on the problems involved in the identification of paper, see Don Carpenter
and Dale A. Linden, Identification of Paper, 18 Am. Jur. Proof of Facts 711 (1967). [Reproduced in the
accompanying notebook at Tab 93.]

125 Fed. R. Evid. 1005. [Reproduced in the accompanying notebook at Tab 11.]

126 For a discussion on the admissibility of public records stored on computers, see Thomas J. Goger, Proof of
Public Records Kept or Stored on Electronic Computing Equipment, 71 A.L.R. 3d 232 (1976). [Reproduced in the
accompanying notebook at Tab 100.]

127 Fed. R. Evid. 1005, Advisory Committee Notes reproduced in Mueller & Kirkpatrick, Federal Rules of
Evidence at 283 [Reproduced in the accompanying notebook at Tab 11.]; see State v. Black, 107 A.2d 33, 35 (1954)
(“It is firmly established in this State that a public document may be proved by producing the original * * * and on
grounds of public convenience a well-known rule of the common law allows proof of such document by duly
authenticated copies whenever the original would be admissible, a public document being for this purpose, a
document, either judicial or non-judicial, which is public in its nature and which the public had the right to
inspect.”). [Reproduced in the accompanying notebook at Tab 61.]

128 Fed. R. Evid. 1005, Advisory Committee Notes reprinted in Mueller & Kirkpatrick, Federal Rules of Evidence
at 270. [Reproduced in the accompanying notebook at Tab 11.]
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true and correct.!?® Self-authenticating documents also recognized by FRE 902 include foreign
public documents, official government publications, newspapers, and magazines.!3°

The policy supporting the rule is that removal would make it impossible for others to use
the records, there would be the risk of loss, and the document would be subject to wear and
tear.13! There are also jurisdictional problems which may not provide legal means to obtaining
the records of another court.!32 There is also the problem caused by inconvenience to the
custodians of records.!33 Therefore, a copy of the document is made an original by substantive
law.134 FRE 1005 also provides that if a copy of a public record cannot be obtained by the
exercise of reasonable diligence, then other evidence of the contents may be given.!33
e. Summaries

When writings are too voluminous to be conveniently examined in court, FRE 1006
permits written or testimonial summaries to be offered instead, subject to certain restrictions.!3¢
It reads: “[t]he contents of voluminous writings, recordings, or photographs which cannot
conveniently be examined in court may be presented in the form of a chart, summary, or
calculation.”!37 The rule is a practical one, because it offers an efficient way to make the

contents of voluminous writings available to the judge and jury.!3%

129 Id. at 270-1.

130 I1d.

131 McCormick on Evidence at § 241, 83. [Reproduced in the accompanying notebook at Tab 82.]
132 4 Wigmore, Evidence at § 1215 (5), 496. [Reproduced in the accompanying notebook at Tab 90.]
133 Fed. R. Evid 1005, Advisory Committee Notes at 282.

134 4 Wigmore, Evidence at § 1215 (5), 496.

135 Fed R. Evid. 1005. [Reproduced in the accompanying notebook at Tab 11.]

136 4 Wigmore, Evidence at § 1230, 511.

137 Fed R. Evid. 1006. [Reproduced in the accompanying notebook at Tab 11.]

138 Fed. R. Evid., Advisory Committee Notes reproduced in Mueller & Kirkpatrick, Federal Rules of Evidence at
283. [Reproduced in the accompanying notebook at Tab 11.]
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information of any description is recorded, and “copy” means anything onto which information
recorded in the document has been copied, by whatever means.!®® Computer records and
microfilm copies are specifically admissible under the Police and Criminal Evidence Act
1984.170 However, the common law rule, where only the original document was admissible, is
still applied is some instances, such as in cases of forgery and those requiring proof of
marriage.!”! But as in the United States, statutory exceptions provide such a broad avenue for
inclusion of evidence that the basic rule is rendered almost obsolete.!72

Primary evidence of the contents of a document may be given by production of the
original; by admission; or by notarized copy.!”? Secondary evidence is admissible if it is deemed
to be legitimate and trustworthy, and is seen as inferior to primary evidence only because of its
derivative character.!’# The party wishing to introduce secondary evidence must prove the
destruction of the original or establish its loss.!”> However, the exceptions found in United
States law based on the reliability of modern copying equipment are also in force in England.

Therefore, photocopied documents,!7¢ photographs,!”” and public and judicial documents!78

(in a criminal case, secondary evidence rightly admitted because person having its custody claimed diplomatic
immunity). [Reproduced in the accompanying notebook at Tab 44.]

169 Civil Evidence Act (1995) (Eng.) s 13.

170 Police and Criminal Evidence Act (1984) (Eng.) s 69, 70. [Reproduced in the accompanying notebook at Tab
14.]

171 Phipson on Evidence, § 5-05 at 72.

172 1d, § 5-01 at 69.

173 1d, § 36-04 at 884.

174 Id. § 36-12 at 889.

175 1d. § 36-29 at 900 .

176 But see Nodin v. Murray, (1812) 3 Camp. 228 (where the duplicate of a writing taken from the autograph at one

impression, by means of a copying machine, cannot be read as evidence as an original). ([Reproduced in the
accompanying notebook at Tab 31.]
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may be produced regardless of the location of the “true” original.!” Also, originals in the
possession of the opposing party!80 or of a third party!¥! and documents beyond jurisdictional
reach!®2 need not be produced and copies may be admitted as primary evidence.

A contemporary appraisal of the Best Evidence Doctrine in England was published in a

recent opinion by the English Court of Appeals:

[T]he best evidence rule, long on its deathbed, has finally expired. In
every case where a party seeks to adduce secondary evidence of the
contents of a document, it is a matter for the court to decide, in light of all
the circumstances of the case, what (if any) weight to attach to that
evidence. Where the party seeking to adduce the secondary evidence could
readily produce the document, it may be expected that (absent some
special circumstances) the court will decline to admit the secondary
evidence on the ground that it is worthless.

At the other extreme, where the party seeking to adduce the secondary
evidence genuinely cannot produce the document, it may be expected that
(absent some special circumstances) the court will admit the secondary
evidence and attach such weight to it as it considers appropriate in all the
circumstances. In cases falling between those two extremes, it is for the
court to make a judgment as to whether in all circumstances any weight
should be attached to the secondary evidence.!83

177 SeeU.S. Shipping Board v. The St. Albans (1931) A.C. 632, 641-642. (photographs submitted showing two
vessels before collision, in collision, and afterwards were embodied in a diagram that was found to be a true
presentment of the material facts). [Reproduced in the accompanying notebook at Tab 71]

178 E.g. Re Tollemache, ex p. Anderson, (1885) 14 Q.B.D. 606 (where record of a judgment is lost, proof may be
given by a certified copy of the entry in the judgment book). [Reproduced in the accompanying notebook at Tab
50.]

179 See generally Phipson on Evidence, §§ 36-12 - 36-32. [Reproduced in the accompanying notebook at Tab 87.]

180 E.g. Smith v. Young, (1808) 1 Camp. 439 (in criminal cases, notice to produce need not be made in writing).
[Reproduced in the accompanying notebook at Tab 60.]

181 E.g. Doe d. Gilbert v. Ross, (Ex. 1840) 7 M.& W. 102 (secondary evidence may be given if third party refuses to
produce document following a subpoena duces tecum). [Reproduced in the accompanying notebook at Tab 20.]

182 E.g. Boyle v. Wiseman, (1855) 11 Ex. 360 (document in the possession of a person whose refusal to produce the
document cannot be legally acheived because he is a resident abroad). [Reproduced in the accompanying notebook

at Tab 17.]

183 Masquerade Music v. Springsteen, E-W.C.A. Civ. 563 (Eng.Ct.App. (Civ.Div.), April 10, 2001 (excerpt
reprinted in 7 Int’l L. Update 83 (2001)). [Reproduced in the accompanying notebook at Tab 25.]
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This evaluation describes the application of the rules for the production of documents in the

common law countries. It shares the same line of reasoning followed in the civil law countries as
well. Although the two systems of law approach the question of documentary originals from two
different directions, the resulting analysis based on probative value is, for most purposes, nearly

indistinct.

2. Scotland

The Best Evidence Doctrine in Scotland in civil cases requires that when a document is
central to a claim being made by one of the parties, then the original of that document must be
produced.!84 If the original cannot be produced there are two avenues by which to overcome the
problem.!8> The parties may accept a copy of the original or, under § 6 of the Civil Evidence
(Scotland) Act 1988, when the copy is duly authenticated by the person who made the copy, then
it is deemed a true copy.!8¢ If the party seeking to prove the contents of a document cannot
produce it, the party must prove that the original was either lost or destroyed.!87 If this is shown,
secondary evidence of its terms may be admitted as proof.!88 In criminal cases, unless there is
significant prejudice to the defendant that results from the admission of secondary evidence, the

admissibility of “less than best evidence” will often be sufficient.!®® The court will also permit

184 Raitt, Green’s Concise Scot’s Law, Evidence (3rd ed., W. Green/ Sweet & Maxwell 2001), 201. [Reproduced in
the accompanying notebook at Tab 88.]

185 Id.at 202.

186 See Mcllveney v. Donald, 1995 S.C.L.R. 802 (copies that had not been authenticated by the person responsible
for making the copies were inadmissible as evidence). [Reproduced in the accompanying notebook at Tab 27.]

187 See Scottish & Universal Newspapers Ltd. v. Gherson’s Trs, 1987 S.C. 27 (secondary evidence admitted upon
proof that the original document was lost while in the hands of the other party). [Reproduced in the accompanying
notebook at Tab 56.]

188 Raitt, Green’s Concise Scot’s Law, Evidence at 202. [Reproduced in the accompanying notebook at Tab 88.]
189 Raitt, Green’s Concise Scot’s Law, Evidence at 204; see also Nocher v. Smith, 1978 S.L.T. (Notes) 32 (non-

production of a warrant that was proved to have been issued in good faith by secondary evidence is excusable).
[Reproduced in the accompanying notebook at Tab 30.]
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secondary evidence to be introduced if production of the original would be totally
impracticable.!90

A document in Scots law is described as any device by means of which information is
recorded or stored.!®! This includes any written or printed matter expressed in words and also
drawings, plans and maps, discs, tapes, soundtracks, film, negatives and videotapes.!*> Various
statutes extend the definition. The Civil Evidence (Scotland) Act, § 9 adds photographs, discs,
tapes and films.!?3 and is amended with “a sound track on which sounds or other data are
recorded . . . a negative, disc, or other device in which one or more visual images are
recorded.”’®* A document must be authenticated, unless it falls into the category of a self-
proving document.!® A document that is not self-proving by statute may be proved to be
authentic by any means acceptable to the court.!?¢ This includes testimony by a person who
made the document, or saw it being made or copied.!®” The admissibility of secondary evidence
is for the court to determine.!?® Thus in Scotland today, the application of the Best Evidence
Doctrine is comparable to the practice in England. It is is rarely applied but still retains its

significance partly because of the many rules of evidence that have originated from it.!%°

190 Raitt, Green’s Concise Scot’s Law, Evidence at 202.

191 I.D. Macphail, Evidence (The Law Society of Scotland 1987), § 12.19. [Reproduced in the accompanying
notebook at Tab 81.]

192 1d.

193 Civil Evidence (Scotland) Act 1988, § 9. [Reproduced in the accompanying notebook at Tab 5.]
194 Raitt, Green’s Concise Scot’s Law, Evidence at 196.

195 1d.

196 1d.

197 1d.

198 Id. at 202.

199 Id. at 200.
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3. South Africa

In South Africa, it is generally presumed that the Best Evidence Doctrine is the same as it
is in England. The original document rule is applied equally in both criminal and civil
proceedings by the Civil Proceedings Evidence Act 1977 and its current amendments.?0 The
rule is understood to be that no evidence is ordinarily admissible to prove the contents of a
document except the original document itself.20! Thus, the rule has been limited to the
production of original documents.202 The term “document” is construed broadly. It includes
“everything that contains the written or pictorial proof of something.”?93 To prove a document,
it must be an original, and it must be authenticated. An “original” is the document whose
contents have to be proved at trial.204

Production of the original may be excused for several reasons, such as loss or
destruction,?% if it is in the possession of the opposing party who fails to produce it upon

notice,2% or is in the possession of a third party beyond the jurisdiction of the court.20

200 Civil Proceedings Evidence Act (1977) (S.Aft.) (available at
<http://www.lawsoc.co.za/members/legalresources/usefulleg/CivilProcEvidence.htm>). [Reproduced in the
accompanying notebook at Tab 6.]

201 Hoffmann & Zeffertt, The South African Law of Evidence (4th Ed. Butterworths S.A. Ltd. 1994), 115.
[Reproduced in the accompanying notebook at Tab 79.]

202 Id.

203 See S v. Mpumlo and others 1986 (3) SA 485 (E) at 489 D-F (a document is the form of a writing or drawing or
pictorial representation that is visible and is capable of being read or interpreted by one’s eyes. “Writing itself does
not necessarily make an article a document.”). [Reproduced in the accompanying notebook at Tab 52.]

204 Hoffmann & Zeffertt, The South African Law of Evidence, at 392.

205 See S v Tshabalala 1980 (3) SA 99 (A) at 103 (a thorough search must be made to show that a document is lost
or destroyed). [Reproduced in the accompanying notebook at Tab 54.]

206 See Singh v. Govender Brothers Construction 1986 (3) SA 613 at 617 (if opponent retains the document upon
having been given notice, it is “excused” and secondary evidence may be admitted). [Reproduced in the

accompanying notebook at Tab 59.]

207 Hoffmann & Zeffertt, The South African Law of Evidence, at 396. [Reproduced in the accompanying notebook
at Tab 79.]
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Likewise, if the originals are impossible, unlawful, or very inconvenient to procure, or if the
originals are public or official documents, production is excused.?’® When this is the case,
secondary evidence is permitted to prove the contents.2%° There are no degrees of secondary
evidence in South African law.?!0 The document may be proved by copies of any kind or the
oral evidence of someone who knows the contents.2!! Thus, photocopies,?!? carbon copies,?!3
and computer generated copies?!4 are admissible as secondary evidence, to be given the
appropriate probative value as deemed by the court.

Copies must be authenticated by a person who executed it or witnessed its execution,
with the exception of public and official documents.2!> In criminal proceedings, copies of
photographs are admissible as documentary evidence if the photographer has acknowledged in
writing that he or she is responsible for its accuracy.?!¢ Films and videotapes are considered to

be real evidence and as such, the rules for documentary evidence do not apply.2!” Thus, the

208 Id.at 397-8, c.f. S v Ngesi 1986 (2) SA 240 (extrinsic evidence admitted by the parol evidence rule over the best
evidence rule). [Reproduced in the accompanying notebook at Tab 53.]

209 Id.
210 Id.
211 Id. at 394.

212 See S v Mbovana,; Manxiwa,; Menziwa, Ngqola 1985 (1) SA 211 (C) at 229 F-G (photostat copies of warrants
did not offend the best evidence rule). [Reproduced in the accompanying notebook at Tab 51.]

213 See Da Mata v Otto NO (1) SA 763 (T) (carbon copy held to be original evidence). [Reproduced in the
accompanying notebook at Tab 19.]

214 Narlis v. South African Bank of Athens (1976) 2 S.A. 573 (A.D.) (appellate decision holding computer records
inadmissible) [Reproduced in the accompanying notebook at Tab 29.]; contra Computer Evidence Act (South
Africa) 1983 (computer printouts admissible when authenticated by affidavit). [Reproduced in the accompanying
notebook at Tab 9.]

215 Hoffmann & Zeffertt, The South African Law of Evidence at 399. [Reproduced in the accompanying notebook at
Tab 79.]

216 1d. at 406.
217 See S v. Mpumlo and others 1986 (3) SA 485, 490 (E) (a video film is not a document but real evidence, the film

in the case was a copy, and the question was one of weight, not of admissibility). [Reproduced in the accompanying
notebook at Tab 52.]
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evidence is judged by its probative value and not by its admissibility.?!® Sound recordings are

more strictly scrutinized as to their authenticity, and are ultimately judged by their weight.2!?

4. Canada

In Canada in the 18th century, the best evidence rule was regarded as the single most
important law of evidence.?20 The exclusionary effect of the rule was more influential than its
inclusionary aspects, precluding hearsay, secondary evidence, and proof of documents by non-
attesting witnesses. In the following century, the rule lost much of its power to exclude evidence.
The view adopted by the Canadian courts was that all relevant evidence should be admitted,
judged by its weight and not its admissibility. Today the rule is generally limited to the contents
of a document, and is applied to all modern methods of storing information. The Best Evidence
Doctrine is not codified in the Canada Evidence Act.??! The ancient rule that demanded the
“best” evidence is now considered obsolete, because the only inquiry by the court is of the
probative value of the specific piece of evidence. Nevertheless, Canadian case law shows that the
rationales of the Best Evidence Doctrine are very much alive. Canadian decisions mirror the
rulings of the courts of the United States and England in regards to admission of copies of public

documents, photocopies,??2 photographs,?2? computer printouts,??* videotapes,22> and the like.

218 Id.
219 Hoffmann & Zeffertt, The South African Law of Evidence at 412.

220 Sopinka, Lederman & Bryant, The Law of Evidence in Canada (Butterworths Canada Ltd. 1992), 930.
[Reproduced in the accompanying notebook at Tab 89.]

221 Canada Evidence Act, R.S., c. C-5, s5.19-39 (1985). [Reproduced in the accompanying notebook at Tab 2.]

222 See R. v. Lutz (1978), 44 C.C.C. (2d) 143. (Ont.Prov.Ct.). [Reproduced in the accompanying notebook at Tab
41.]; see also R. v. S. (1994) 150 A.R. 228 150 (photocopy of fingerprints taken by a civilian employee of the
Calgary Police Service properly admissible). [Reproduced in the accompanying notebook at Tab 46.]

223 See R. v. Maloney (1968), 29 C.C.C. (2d) 431 (Ont.Co.Ct.) (.videotapes showing events in actual speed and
proper sequence are admissible, but edited videotapes containing excerpts that are out of sequence and in slow-
motion are not admissible). [Reproduced in the accompanying notebook at Tab 42.]
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In Canadian practice, original documents are viewed as primary evidence.??¢ If original
documents are executed in duplicate, each duplicate is considered to be an original.227 Although
modern methods of document reproduction make prototype writings and their copies essentially
indistinguishable, the copies are readily admissible as primary evidence.?28

Secondary evidence may be admitted if the original has been lost or destroyed.??® Proof
of loss or destruction may be made by direct evidence, as well as circumstantial evidence

showing a reasonably diligent search?30 at the last known location of the document.23! This

224 See R. v. Bicknell (1988), 41 C.C.C. (3d) 545 (B.C.C.A.) (Canada Evidence Act R.S.C. 1970 c.E-10 s 30.
permits computer copies of business records to be admitted into evidence). [Reproduced in the accompanying
notebook at Tab 38.]

225 See R. v. Caughlin (1987), 40 C.C.C. (3d) 247 (Ont.C.A.) (videotapes are admissible as real evidence as long as
they are properly proven) [Reproduced in the accompanying notebook at Tab 39.]; compare R. v. Penny, (2000)
CarswellNfld 208 (a copy of a videotape that lacked the “time code” (numerical data marking of the actual time
sequence of the events which took place) of the original allowed into evidence based on its evidentiary weight, and
not its admissibility). [Reproduced in the accompanying notebook at Tab 45.]

226 Sopinka, Lederman & Bryant, The Law of Evidence in Canada, at 932. [Reproduced in the accompanying
notebook at Tab 89.]

227 R. v. Walsh (1980), 53 C.C.C. (2d) 568 (carbon copy of certificate of breathalyzer analysis admitted as an
original, and did not need to be a “top copy”). [Reproduced in the accompanying notebook at Tab 48.];

see R. v. Bergstrom (1982), 65 C.C.C. (2d) 351. (a carbon copy need not be compared with the original by its
maker to be properly authenticated and admitted as prima facie evidence). [Reproduced in the accompanying

notebook at Tab 37.]

228 R. v. Bicknell, 41 C.C.C. (3rd) at 545 ( [Reproduced in the accompanying notebook at Tab 38.]; see also R. v.
McMullen (1978), 42 C.C.C. (2d) 67 (“The statutory provision seems to have aptly survived the transition from the
past era of unwieldy ledgers, through the era of ledger card cabinets and wheels, to the present era of immovable
and often far distant electronic data storage and retrieval centres of computer accounting”). [Reproduced in the
accompanying notebook at Tab 43.]

229 Sopinka, Lederman & Bryant, The Law of Evidence in Canada, at 933 [Reproduced in the accompanying
notebook at Tab 89.]; but cf- R. v. Shayesteh (1996) 111 C.C.C. (3d) 225 (Can.) (where many hours of wiretap
recordings of conversations in the Farsi language were introduced as primary evidence, it was proper to admit
transcripts in an official language as secondary evidence). [Reproduced in the accompanying notebook at Tab 47.]

230 See Re Beukenkamp et al. (1973) 43 D.L.R. (3d) 118 (photocopies from 1923 inadmissible because there was no
evidence proving the existence of the original documents, the identity of their maker, their loss and that a diligent
search had been made for the originals and that the purported photocopies were true copies of the originals)
[Reproduced in the accompanying notebook at Tab 49.]; see. Saskatchewan Mineral v. Keyes (1971) 23 D.L.R. (3d)
573 (memorandum of negotiations not admissible as good secondary evidence of the existence of a lost option
agreement since there was no evidence of a search for the alleged document). [Reproduced in the accompanying
notebook at Tab 55.]
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question is reserved for the judge, but may be reviewed on appeal.232 There is no hierarchy of
secondary evidence. Therefore, oral evidence of the content of a document and a copy of the
document have equal footing, although the copy may have more probative value.233

Production of a document in the possession of another party may be required by notice to
produce the document. It must be substantiated that the document is in the possession of the
party to whom the notice is delivered. If the notice is refused, secondary evidence may be
introduced.?3* Documents that are in the possession of a third party that are beyond the power of
the party seeking to compel production may be proved by secondary evidence.?3> Copies of
public and official documents must be proved in the manner described by statute, which may call
for authentication by various means.?3¢

In Canada, the Best Evidence Doctrine continues to have a limited effect on the
admissibility of particular kinds of documents, such as when an issue is raised as to the
authenticity of a document.237 In cases of forgery, or illegibility, the rule has a limited
purpose.?3® Otherwise, it has very little use because copies are so readily admissible. But, as a
common law rule it serves as a guide to admissibility as well as weighing the probative value of

evidence brought before the court.

231 Sopinka, Lederman & Bryant, The Law of Evidence in Canada, at 933.
232 1d. at 933..

233 1d. at 934.

234 Id. at 935.

235 1d. at 936.

236 See Canada Evidence Act, R.S.c. C-5, s5.29, 30. [Reproduced in the accompanying notebook at Tab 2.]

237 R. v. Governor of Pentonville Prison, Ex Parte Osman (1990), 90 Cr.App.R. 281 (Q.B.Div.Ct.), 308-9 ( all
that’s left of the best evidence rule is that if a party has the original document and does not produce it without

reasonable explanation, the court will infer the worst). [Reproduced in the accompanying notebook at Tab 40.]

238 1d.
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D. Production of Documents in France and Belgium

The Civil Codes of France and Belgium in regards to documentary originals are identical
in phrasing and section numbering.23° The sections apply equally to civil and criminal trials.
Generally speaking, litigants are allowed to submit to the court all information that is relevant to
the dispute.240 “If there is a question as to the accuracy of the information, the court must weigh
the extent to which it can be relied upon.”?*! The Codes state that if an original exists, it’s
production may always be required.?*> Copies are evidence only of what is contained in the
instrument.?4> When the original instrument no longer exists, copies are evidence according to
certain distinctions. First, copies have the same probative value as an original if they are the
“first” or “engrossed” copies to be delivered, or are made by authority of the magistrate in the
presence of the parties, or if the copies are made in the presence of the parties with their mutual
consent.?** Second, the copies are evidence if they are made on the record of the instrument by

the notary who drew it up.24> If they are less then thirty years old, they may only serve as prima

239 See Code Civil [C. Civ.] (Belg.) (reprinted in The Constitution of Belgium and the Belgian Civil Code (John H.
Crabb trans., Rothman & Co. 1982) [Reproduced in the accompanying notebook at Tab 7.]; compare Code Civil [C.
Civ.] (Fr.) (reprinted in The French Civil Code (rev. ed., John H. Crabb trans., Rothman & Co. 1995). [Reproduced
in the accompanying notebook at Tab 8.]

240 See Possible Issues to be Included in the Programme of Future work on the Legal Aspects of EDI, U.N.
Commission on International Trade Law, 24th Sess., U.N.Doc. A/CN.9/WG.IV/WP.53 (1991), para. 46-8.
[Reproduced in the accompanying notebook at Tab 74.]

241 1d.

242 Code Civil [C. Civ.] (Belg.) § 4 Copies of Instruments, Art. 1334.

243 Id. See Preliminary Study of Legal Issues Related to the Formation of Contracts by Electronic Means, U.N.
Commission on International Trade Law, 23d Sess., U.N.Doc. A/CN.9/333 (1990), 30-7. [Reproduced in the

accompanying notebook at Tab 73.]

244 Code Civil [C. Civ.] (Belg.) § 4 Copies of Instruments, Art. 1335, para. 1. [Reproduced in the accompanying
notebook at Tab 7.]

245 Id. at para. 2.

50



facie written evidence.?*¢ Copies of copies may, according to the circumstances, be considered
merely as information.4’

Written evidence falls into two categories, authentic deeds and private documents. An
authentic deed is drawn up by a public officer in accordance with rules established by the law. 248
Private documents are created by the parties, and are subject to certain rules such as signature
requirements.?* These documents share the same probative weight.23 A document that fails to
meet either one of these categories is “a commencement of written evidence.”?3! This evidence
may be completed with testimony or presumptions, and in this manner acquires full probative
weight.2>2

Presumptions are a type of evidence defined by the Civil Code as inferences drawn by the
law or a judge from a known fact.253 Presumptions of fact are left entirely to the discretion of the

judge.?>* A judge can derive presumptions from documents, audio or video tape, and has large

246 1d.

247 Id. at para. 4.

248 Jean Marie Nelissen Grade, Johan Verbist & Stefan Raes, World Litigation Law and Practice - Belgium (Ronald
E. Myrick ed. Transnational Juris Publications Inc. 1989), § 6-08 [3] at 6-57. [Reproduced in the accompanying
notebook at Tab 78.]

249 Id. at 6-58.

250 Id.

251 Id., at 6-60.

252 1d.

253 Code Civil [C. Civ.] (Belg.) § 4 Copies of Instruments, Art. 1349. [Reproduced in the accompanying notebook
at Tab 7.]

254 Grade, Verbist & Raes, World Litigation Law and Practice - Belgium, § 6-08 [3] at 6-61 [Reproduced in the
accompanying notebook at Tab 78.]
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discretionary powers in assessing the probative weight of presumptive evidence.?>> The Civil
Code, however, insists on prudential application of the power.2%¢

The Articles of the Civil Codes that define the rules for copies of documents and
presumptive evidence work in tandem. The courts in the Civil Law countries allow almost any
type of copied documentation to be introduced.?5” The focus is on the probative value of each
document, and not on its admissibility.2>® The Civil courts tend to prefer documentary evidence
to witness evidence, and only resort to witness evidence if the documentary evidence is
insufficient.?>® Without naming a rule to demand the “best evidence” and a list of exceptions,
the Civil Codes of France and Belgium will nevertheless give the same evidentiary weight to an
authentic, durable copy as to an original.260
IV.  Conclusion

It would appear that the civil law countries take an inclusionary position towards copies
of original documents. On the other hand, the procedural rules of the common law countries
appear exclusionary in nature. Thus, the presumption arises that the common law systems give
more protection to the defense, and the civil law countries give the prosecution the advantage.
Upon closer analysis, it is revealed that this is not so. In both systems, the question of the
production of a copied document is ultimately not one of admissibility, but of the probative value
of the evidence. In both systems, wide discretion is given to the trial judges to determine whether

a copy is admissible based on the weight of the evidence contained in the copy.

255 1d.

256 Code Civil [C. Civ.] (Belg.) § 4 Copies of Instruments, Art. 1353.

257 Id. at Art. 1325 and 1326 (computer records constitute prima facie evidence).

258 Grade, Verbist & Raes, World Litigation Law and Practice - Belgium, § 6-08 [3] at 6-61.

259 Id. at 6-54.

260 Code Civil [C. Civ.] (Belg.) § 4 Copies of Instruments, Art. 1349; see also Kotch, Addressing the Legal

Problems of International Electronic Data Interchange: The Use of Computer Records as Evidence in Different
Legal Systems, 6 Temp. Intl’l & Comp. L.J. 451, 467. [Reproduced in the accompanying notebook at Tab 103.]
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For example, the Best Evidence Doctrine is codified in the United States, but the
exceptions have become the rule. Copies of documents, recordings, photographs, electronic data,
public and judicial records all can be admitted into evidence without confronting obstacles.
Canada does not have a codification of the Doctrine but, nevertheless, Canadian case law reveals
that the rationale of the Doctrine is used to evaluate the probative value of copied documents.
The Best Evidence Doctrine may be appear to be an old rule that is just in the way of efficient
judicial proceedings. However, its logical rationale is very relevant to contemporary
decisionmaking.

The tension between the two systems in this matter has no true basis, and should not
interfere with the judicial reasoning of the International Criminal Court for Rwanda. A fair trial
is the objective of the Court. The rules governing documentary evidence in common law
countries are driven by a devotion to fairness in the proceedings. The rationale of these rules
should serve as a guide to the Court when confronted with issues of primary and secondary
evidence, whether the Best Evidence Doctrine is codified or not.

In a report to the Former Yugoslav Tribunal, the Special Task Force of the American Bar
Association stated that “[m]ore than any other item . . . the rules of evidence and procedure will
be critical in maintaining the utmost degree of fairness in the daily operations of the Tribunal. . .
. This effort is particularly important since the rules of the Tribunal could serve as a prototype
for the rules of future tribunals.”26! The Rome Statute of the International Criminal Court
contains rules of evidence worded in the tradition of the Former Yugoslav and Rwanda

Tribunals. 262 By applying the rationale of the Best Evidence Doctrine in its decisions, the

261 Report of the American Bar Association Task Force of the ABA Section of International Law and Practice on
the International Tribunal to Adjudicate War Crimes Committed in the Former Yugoslavia 26, U.N. Doc.
IT/INF.6/Rev.2, (1994). [Reproduced in the accompanying notebook at Tab 75.]

262 Rome Statute of the International Criminal Court Art. 69, 47 (July 12, 1999) (“The Court may rule on the
relevance or admissibility of any evidence, taking into account, inter alia, the probative value of the evidence and
any prejudice that such evidence may cause to a fair trial or to a fair evaluation of the testimony of a witness”)
(available at <http://www.igc.org/icc/html/icc19990712.html>).

[Reproduced in the accompanying notebook at Tab 1.]
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Rwanda Tribunal would serve the objective to “guarantee lasting respect for and the enforcement

of international justice.””263

263 1d. at 1
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