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Title IX Sexual Harassment
Policy, Important Information
for Title IX Coordinators and
Decision-Makers
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Our Values

New England Law | Boston is committed
to maintaining a healthy educational
and work environment that is free from
all forms of sexual misconduct including
sexual assault and harassment and
ensuring that no member of the School
community is, on the basis of sex,
sexual orientation, or gender, excluded
from participation in any School activity
or program.
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Terms to know:

Complainant: The person who

experienced the incident(s) of Sexual
Misconduct.

Respondent: The person who allegedly
engaged In prohibited conduct.
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Title IX Training Requirements:

Title IX Coordinators
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Title IX and the Clery Act

The Clery Act (As Amended by VAWA)

* Governs the School’s response to sexual assault, dating violence, domestic
violence and stalking (and other crimes)

* Applies to Clery-defined crimes reported to campus security authorities that occur
on Clery geography

e Requires reporting of crime statistics through:
o Daily crime log
o Annual security report

* |ncludes duty to warn/timely warnings
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Title IX and VAWA

VAWA Process Requirements

* Must be prompt, fair, and impartial,

Consistent with the School’s policies;

e Equal opportunities and access across Parties;
Timely and simultaneous notice;

Facilitators must be trained and free from bias.
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Title IX Applies to All Forms of Sex

Discrimination and to Everyone

Teaching and

Learning Admissions

Financial Aid Housing Benefits

Pay and

Promotion Recruitment

Sports

Opportunities

Sexual

to Join Harassment

Groups
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Retaliation
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Title IX Sexual Harassment Policy:

Relationship
Sexual Sexual Violence

Assault 34 U.S.C. 12291(a)(11) (12)
Harassment 20 U.S.C. 1092(f)(6)(A)(v) Stalk|ng

34 U.S.C. 12291(a)(36)

Sexual
Exploitation



Title IX Sexual Harassment

Sexual Harassment- Quid pro Quo
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Title IX Sexual Harassment

Consent
* Policy Definition
Role of Drugs and Alcohol

*Voluntary Incapacitation

* Awareness of Incapacitation

* Induced Incapacitation

* Challenges to investigation process
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For Title X, there are specific limitations:

The conduct occurred on campus, or in a
program or activity;

¢> The conduct occurred in the United States;

The Complainant is a current student or
v employee, OR is someone trying to be a

student or employee;
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The School has “substantial control” over the
Respondent.




Conduct Falling Outside the Scope of Title IX

* This leaves much misconduct Sexual

OUTSIDE the scope of Title IX. Harassment

Off
* This does not mean that the School Campus Abroad

will not address it. The School will bexua :

still address other forms of sexual e Title IX
misconduct, through other School
policies. Quo

Between

Students
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 Find Sexual Misconduct
Policy at:

title-ix-sexual-harassment-
policy.pdf (nesl.edu)
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https://www.nesl.edu/docs/default-source/disclosure-documents/title-ix-sexual-harassment-policy.pdf?sfvrsn=6bc57ca0_2

If You Hear It — Report It
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Employee Reporting Obligations

* A Responsible Employee is a School employee who has the duty
to report incidents of sexual misconduct to the Title 1X
Coordinator.

* All employees are encouraged to report.
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How can a responsible employee make a report?

Reports may be made directly to the Title IX
Coordinator.

Please include all known information, including:

Names of Parties Type of Date of the Where the
Involved misconduct Incident Incident occurred
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How must the School respond?

A recipient with actual knowledge of sexual harassment in an education
program or activity of the recipient against a person in the United States,
must respond promptly in a manner that is not deliberately indifferent. A
recipient is deliberately indifferent only if its response to sexual
harassment is clearly unreasonable in light of the known circumstances.
... Arecipient’s response must treat complainants and respondents
equitably by offering supportive measures as defined in §106.30 to a
complainant, and by following a grievance process that complies with

§ 106.45 before the imposition of any disciplinary sanctions or other
actions that are not supportive measures as defined in § 106.30, against a
respondent.

Title IX Regulations May 19, 2020; 8106.44(a)
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What Happens When a Report is Made?

The Title IX Coordinator will contact

the Complainant to provide o o )

. . . . . e right to make/not make a report to
mformatlon an_d an invitation to meet . s ool and law enforcement

to dISCl.JSS _OptIOﬂ.S for SUppOI‘t and The School’s procedures for resolution
resolution including:

Discuss available resources
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What might happen next?

e Options for resolution:
* Support only
0 Does Not Require Formal Complaint
* Agreement-Based Resolution
0 Requires Formal Complaint
* Formal investigation (and in some cases, a hearing)
0 Requires Formal Complaint
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What are supportive measures?

* Determined on a case-by-case basis.

e Generally, cannot be punitive — you may not take disciplinary action prior to
completion of resolution process.

e Examples Include:
* Counseling
* Mutual restrictions on contact between the Parties
» Extensions of deadlines or other course-related adjustments
* Modifications of work or class schedule
* Assistance with transportation needs
* Leaves of absence

e Confidentiality
* Emergency Removal (students and non-student employees)
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Formal Complaint

* Report vs Formal Complaint
* Promotes Complainant autonomy
* Allows for supportive measures without pursuing Formal Complaint
* Formal Complaint required for investigation
* Once Formal Complaint received, must investigate

* Requirements of Formal Complaint
* Written document
* Signed by Complainant or Title IX Coordinator
* Request to investigate
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Prior to the Initiation of an Investigation

When the Title IX
Coordinator determines
that an investigation will
be initiated, both the
Complainant and
Respondent will receive:

J

Written information about
the policy and
Investigation process,
including their rights
throughout the process.

J
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A written notice with a
description of the
allegations, names of
Parties, incident
location(s), and date(s), if

known.

J

Notification of available
resources and supportive
measures.

J
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Formal Complaint — Resolution Options

* Informal Resolution
* Both Parties Must Consent, in writing
* Can withdraw from process at any point
* Resolution is final

* Formal Resolution
* |Investigation
* Hearing
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Investigation Process

' : - Final
Notice of : Evidence Review of .
Allegations interviews Gathering Evidence Invgsét;)%a&we
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Investigation Procedural Requirements

* Notice to Both Parties

e Equal Opportunity to Present Evidence

* An Advisor of Choice

* Written notification of meetings with sufficient time to prepare

e Opportunity to review all evidence and 10 days to review all evidence and provide
a written response before report is finalized

e Opportunity to review the final investigation report summarizing relevant evidence
at least 10 days prior to the hearing

* [nvestigator must be free of any conflicts of interest or bias
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To be treated with respect
and without prejudice or
prejudgment

To meet with the
investigator - or not

To a copy of the
investigation report
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Rights of Complainant and Respondent

To privacy

To provide evidence,
names of witnesses,
propose questions to be
asked of witnesses — or not

To ask questions and seek

clarification from the Title

IX Coordinator throughout
the process

To know the scope of the
investigation

To be accompanied by an
advisor

To not be retaliated against
for participating in the
investigation process

To participate in the
investigation — or not

To review and respond to
the evidence gathered

To not have limitations
placed on them that restrict
the ability of sharing their
story and experience,
except when doing so is
the basis of retaliation




Hearing Process

Purpose, Preparation, & Elements
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.Purpose of the Hearing

' ' Determine
Review and Make Determine

Assess Findings of
Evidence Fact

Responsibility Sanction
/ Findings of and

Responsibility Remedy
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Essential Elements

Fair, Equitable and Neutral

Due/Fair Process

Clear Procedures
Consistency
Trauma Informed

Knowledgeable and Trained Personnel
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Hearing Procedural Requirements

* Must be “live” but can be conducted remotely
* Technology Issues
* Recording / Transcript

* Participation is voluntary and cannot be compelled

e Standard of proof must be the same for students and employees

e Cross-examination must be permitted and conducted by advisor of choice
* Decision-maker determines relevancy of questions and evidence offered
* Written decision must be issued that includes findings and sanction
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Participants

e Complainant
* Respondent
e Advisors

* Witnhesses

e Hearing Panel
* Panelists
* Chair

e Administrative Support Staff
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Hearing Panelist Preparation

* Review the investigation report, evidence and Party response (if submitted)
* Review the Policy, Title IX procedures, Hearing Script

e Conduct a preliminary analysis of the evidence and determine areas for further
exploration

* Develop questions on your own
* Fact-based

* Anticipate questions from a Party
e Anticipate challenges or issues
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Hearing Process

Opening Questioning of
Statement by Statements by the Parties by
Board Chair and Parties Hearing Board/

Proceeding Rules Advisors

Closing
I Otatements by g
Parties

Board
Deliberations
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Format of Questioning

il Ask simple, clear, questions.

0 One question at a time; avoid compound questions.

}{ Avoid being accusatory or confrontational

&, Use aslow cadence.

® If asking about evidence, consider displaying it.
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Common Areas of Inquiry

Facts related to
the elements of Factual Basis for
the alleged policy Opinions
violation

Details about the
alleged
misconduct

Questioning for

Credibility Reliability Clarity
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Evidentiary Issues

* Privileged or Confidential Records
* |f shared becomes part of the evidence file

* Prior Sexual History

* Not relevant unless offered:

o To prove that someone other than the Respondent committed the conduct alleged by the
Complainant, or

o0 To prove consent, if the questions and evidence concern specific incidents of the
Complainant’s prior sexual behavior with respect to the Respondent.

e Other prior or subsequent misconduct
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Evidentiary Issues Cont'd

* Relevance

* Evidence is relevant if it tends to make a material fact more or less likely to be true:
0 Logical connection between evidence and facts at issue
0 Assists in coming to the conclusion
0 Makes fact more or less probable than it would be without that evidence

* Relevancy Determination
* Made by Hearing Panel Chair
* Explanation must be provided

* Harassing, Duplicative Questions
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Evaluating Evidence

Types of evidence & evidentiary issues
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Types of Evidence

e Direct

* Evidence that is based on personal knowledge or observation and that, if true,
proves a fact without inference or presumption

e Circumstantial
* Evidence based in inference and not on personal knowledge or observation

e Corroborating
* Evidence that differs from, but strengthens or confirms, what other evidence shows
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Social Media
Posts/Communications

Video / Audio
Recordings
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Non-Testimonial Evidence

Surveillance

Police Body Camera
Footage

Medical Records
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Reviewing Evidence

* |s it Relevant?
* Does it make a material fact more or less likely to be true?

* |s it Authentic?
* |s the item what it purports to be?

* Is it Credible?
* |Is it convincing?

* |s it Reliable?
e Can you trust or rely on it?

 What Weight, if any should it be given?
* Weight is determined by the finder of fact.
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Credibility and Reliability

No formula exists, but consider
Opportunity to view:
Ability to recall
Corroboration
Motive to fabricate
Plausibility
Consistency

Background, experience and
training

Coaching

Your own bias and limited
experience
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The Hearing Report

Conveying Your Determinations
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Preponderance of the Evidence

The standard used by the School to determine whether the Title IX Sexual
Harassment Policy has been violated

* More likely than not
e Does not mean 100% true or accurate

* Afinding means that there was sufficient reliable, credible evidence to support a
finding, by a preponderance of the evidence, that the policy was violated.
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Welighing the Evidence and Making a
Determination

Evaluate the evidence collected to determine
what is factually more likely to have occurred

Analyze whether the conduct that happened
constituted a violation of the Title IX Sexual
Harassment Policy
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Sanctioning

e Sanctions may result in the imposition of sanctions up to, and including,
termination, dismissal, or expulsion, as determined by the appropriate officials at
New England Law.

* In determining an appropriate sanction, the Panel may take into account the
following:

* The nature and circumstances of the misconduct.

* The impact of the behavior on the Complainant and the School community.
* The disciplinary history of the Party deemed responsible.

* Any other mitigating or aggravating circumstances relevant to reach a fair and
appropriate resolution.
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Final Written Decision

» Allegations at issue

 The procedural steps taken in resolution of complaint
* Findings of fact

* Findings of policy and rationale

 Disciplinary sanctions

« Remedies

* Right to appeal
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Serving Impartially and Assessing Bias
and Conflicts
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Serving Impartially

* What does it mean to serve impartially?
* Implementers must be trained and free from conflicts of interest or bias for or
against Complainants and Respondents
* Generally

* Individual Complainant and Respondent
o Explicit and Implicit Bias

* Must not rely on sex stereotypes
* Examples

* Must promote impartial investigations and adjudications of formal complaints of

sexual harassment
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Serving Impartially Cont’'d

e \What does sexual assault look like?
e Over-identifying with either Party

* Must be aware of language
* “he said, she said”

e Sensitivity to differences among Parties and witnesses
e Cultural
* Disabilities
* Age
* Race
National Origin
LGBTQ+
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Serving Impartially Cont’d

e Understand implications of trauma
* Our own expectations

* Disclosure is an ongoing process, not a one time event

* Timing may be impacted by:
o Power imbalance
o Triggers
O Barriers to reporting

e Stages of Disclosure

e Conflicts of Interest
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Additional Resources

BARCC 24-Hour Hotline: 800-841-8371

Counseling Services through Uwill: 1-833-998-9455
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Questions

and
Discussion




